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WILLIAM AUGUSTUS BEACH. 


By Horace RUSSELL. 


OR more than forty years William A. 
Beach was a conspicuous figure— one 

of the most conspicuous —at the bar of the 
State of New York. He was engaged in a 
larger number and a greater variety of cases 
than any of his contemporaries, and it is not 
too much to say that his reputation as a 
forensic orator was second to that of no other 
man. Others, a few, had greater reputation 
for profound learning in the law, or as subtle 
reasoners or sagacious advisers ; but for fo- 
rensic eloquence, whether in trials before 
juries or arguments before appellate courts, 
he confessedly stood at the head of the bar 
of his State. His reputation was won and 
maintained in the forum alone. With the 
exception of the office of District Attorney 
of Saratoga County, which he occupied from 
1843 to 1847, when he was comparatively a 
young man, he never held public office. He 
made no political speeches; he delivered 
no occasional addresses. His life and labors 
were concerned with his profession alone. 
He had no taste or ambition for any other 
career or employment. Indeed, it may be 
doubted whether he had any ambition, as 


such, in his profession, beyond the earnest | 


desire to do all that in him lay in the service 
of the clients by whom he was retained. In 
that service he found ample scope for ‘the 
exercise of all his great powers. 

Of posthumous fame he was utterly care- 
less. He never wrote out a speech either 
before or after its delivery. The record of 
his work can be found only in the meagre 
abstract of his “points” in the published 
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reports, and the stenographers’ notes of those 
trials which were of sufficient public import- 
ance to demand their publication. 

Mr. Beach was born at Saratoga Springs, 
Dec. 9, 1809. His father, Miles Beach, 
was a reputable and wealthy merchant of 
that village. His mother, Cynthia Warren, 
the sister of Judge Warren, was a woman of 
rare mental endowments, possessing an acute 
and well-trained intellect, singular force of 
character, a wonderful command of language, 
with an .ability for clear and accurate ex- 
pression, which were inherited by her dis- 
tinguished son. 

Such scholastic training as Mr. Beach had 
was obtained at Partridge’s Military School, 
at Norwich, Vt. Upon leaving that school, 
he at once entered upon the study of the law 
in the office of his uncle Judge Warren, and 
was, in due course, admitted to the bar in 
August, 1833. 

College-bred men are apt to think a col- 
lege education an indispensable prerequisite 
to eminence in the higher walks of the forum ; 
and certainly its advantages are not to be 
disparaged or depreciated. Yet many of the 
most eminent of the past generation of law- 
yers at the bar of New York had not such 
advantages. Charles O’Conor, Nicholas Hill, 
James T. Brady, John H. Reynolds, Roscoe 
Conkling, and “William A. Beach (not to 
mention many others whose names at once 
rise to memory) were conspicuous examples 
of great lawyers—not only profoundly versed 
in the technical learning, philosophy, and 
ethics of the law, but pre-eminently great 
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as forensic orators, remarkable for a style 
at once copious and pure, picturesque yet 
chaste, and never offending against the 
canons of good taste— who had not a col- 
lege training. Of course they had great 
natural powers, which were developed on 
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the generation that is past, six men of better 
trained minds, greater power of sustained 
application to thought and study, more thor- 
ough knowledge of the law as a science, and 
greater ability for profound reasoning and 


| eloquent argument than the lawyers named 


the lines of their own individuality; of | 


course, those powers were trained somewhat 
by happy accident; of course they read 
widely and wisely ; but may it not be that 
by early directing their minds to a specific 
object and pursuing it with all the enthu- 
siasm and energy of youth, training their 
faculties to do as well as to acquire, and 
practising the great professional arts of 
which college students sometimes only read, 
they secured a mental discipline and a de- 
velopment of their natural powers quite as 
valuable as they could have obtained at the 
university ? College training sometimes de- 
velops the critical faculties, while it leaves 
the productive faculties all undeveloped. 
There is often more veneer than growth. 
Culture sometimes refines away vigor and 
destroys individuality. Many a man leaves 
his college with a wide acquaintance with 
what others have done, and without ability 





| dignified and 


| dauntless and 


above. 

Upon his admission to the bar, Mr. Beach 
at once entered on an active and success- 
ful practice. He had none of that strug- 
gle with poverty which is often said to 
be essential to the development of a great 
lawyer. His father was a man of consider- 
able fortune, and his own success was assured 
from the very beginning of his career. 

He had a singularly handsome person.! 
He was tall, erect, and of a pleasing yet 
impressive presence. His 
features were aquiline, his hair was dark, and 
his eyes a bluish gray. He was an athlete 
in form, and a champion in athletic sports. 
He was possessed of a vigorous intellect, 
serene courage, wonderful 
physical and mental endurance, a glowing 
enthusiasm, capacity for continuous applica- 


tion, a diction at once copious and elegant, 


to do anything himself. He has watched the | 


flight of other birds, but has never practised | 


the art of flying. His despair of being able 
to produce anything like the masterpieces 
with which he is familiar prevents his at- 
tempting to do anything at all. Every well- 
trained man has learned more from his own 
mistakes than from almost any other source. 
The man who begins early to do the things 
he must do in his life-work, and gets his 
education by constant practice, and by the 
observation of his own mistakes before it is 
too late to correct a settled fault, provided 
he has good natural judgment to guide him, 
sometimes gets a mental discipline, a power 
of persistent application and the ability to 
accomplish the work he is called to do, not 
less useful and effective than he can get 
from the conventional curriculum of the 
colleges. However that may be, certain it 
is there were not at the American bar in 
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and a voice whose sonorous melody “ excelled 
the closes of sweetest rhyme,” so that he 
seemed — 


“ A combination and a form indeed, 
Where every god did seem to set his seal, 
To give the world assurance of a man.” 


Besides, he had an individuality which no 
pen can describe, but which, more than any 
quality that can be described, makes a man 
an interesting and unique figure among his 
fellows. 

He at once challenged the respect of his 
seniors, and commanded the enthusiastic 
admiration of the young. From his earliest 
appearance at the bar, whenever it was 
known that he was to speak, crowds flocked 
to the court-room to hear ‘“‘ Gus Beach” (as 


1 The frontispiece was copied from a photograph 
taken when Mr. Beach was sixty-five years of age. 
Before that time no entreaty of friends or family 
could persuade him to sit even for a photograph. 
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he was familiarly called), as Lord Campbell 
says they did to the Queen’s Bench when 
the rumor went round, “Murray is up.” 
Nor, though his style was declamatory, could 
it justly be said that his eloquence was 
merely splendid declamation. Unlike most 
men who are endowed by nature with the 
fatal gift of oratory, he was a tireless student, 
both of the law and the facts of his case. 
When he appeared for the trial or argument 
of a case, it could be safely assumed that 
every preparation possible had been made, 
—a careful study of all the pertinent ques- 
tions of law involved, and a_ thorough 
investigation of the facts by a_ personal 
examination of every witness. He had his 
eye, so to speak, not only on the verdict, 
but on the bill of exceptions. 

One thing, however, he could never 
do,— prepare a speech by writing it out 
beforehand. It is said that Rufus Choate 
used to write out his summings up from 
time to time, as the trial of a case proceeded, 
and that, by the mere act of writing, the ar- 
gument he wished to make became so fixed 
in his memory that he could always deliver 
it substantially in the language in which it 


was written. I once asked Mr. Beach if he 


did not sometimes write out his speeches, | 








to which he replied, ‘“ Never but once in my | 
life, and then I made a most dismal failure.” | 


It must not, however, be inferred that he 
did not prepare carefully. He often, in- 
deed generally, wrote out the general plan 
and framework of his speeches, — topics, 
propositions, heads, and subdivisions of his 
arguments. The rest of his manuscript 
consisted of mere catchwords, full of mean- 
ing to him, but meaningless to any one 
else; and he seldom ever looked at such 
notes as he had made. The language 
in which his thoughts should be clothed 
was left for the occasion. He was one of 
a very few men who could compose best 
in the white heat of speaking. Seargent S. 
Prentiss — perhaps the most brilliant of 
American extemporaneous speakers —- was 


another. Henry Ward Beecher was another, 





| 


though he seemed to possess the faculty of 
invoking the divine glow in his study as 
well as before an audience. Roscoe Conk- 
ling was another, though for the sake of 
accuracy he wrote whenever he could. The 
Rev. Dr. Storrs, of Brooklyn, is another 
splendid example of this rare faculty. But 
investigation has proved that most of the 
speeches of great orators, which are pop- 
ularly supposed to have been extempo- 
raneous, so far as the language in which 
they were clothed was concerned, were 
carefully and laboriously prepared before- 


hand and committed to memory. Even 
Webster’s reply to Hayne, which ail 
school-boys were taught to believe the 


product of a night’s reflection, turns out 
to have been prepared long before the oc- 


| casion when it was delivered, and to have 


been twice revised after delivery before it 
was given to the public in the form in 
which it now appears. The manuscript of 
the speech as originally delivered is in the 
possession of the Massachusetts Historical 
Society, and differs in many important 
respects from the speech as printed in 
Webster’s published works. 

Mr. Beach’s speech was always finished 
and artistic ; no one ever listened to him 
without marvelling at its perfection of form. 
I once asked him how he acquired his 
wonderful command of language. His an- 
swer was: “In so far as the compliment 
is deserved, it is to be attributed to several 
causes, — first, to inheritance from my 
mother, whose command of language was 
remarkable ; second, to her careful training 
from my earliest infancy. She made me 
a student of synonyms and subtle dis- 
tinctions of meaning in my _ childhood, 
and the taste and habit have always 
continued. Then I have always been 
a wide reader of worthless literature. 
I have read very little of history or the 
sciences, but widely of novels, dramas, and 
essays. I could probably pass a better 
examination on the current literature of 


my time, and a worse on history or 








512 The Green Bag. 





the exact sciences, than any man whom I 
have the fortune to know.” 

While an audience was an incentive to Mr. 
Beach, it was not a necessary one. One of 
his contemporaries has said that the most 
eloquent and perfect piece of oratory he 
ever heard from his lips was delivered to 
a judge, at Schenectady, holding chambers 
in his private office, when no one: was 
present but the judge, the opposing counsel, 
and the two lawyers who were waiting to 
argue the next motion. 

When Mr. Beach came to the bar Saratoga 
was one of the legal centres of the State of 
New York. Chancellor Walworth resided 
there. The greatest lawyers of the State 
came there to argue cases before him. Esek 
Cowen lived there, engaged then in preparing 
his famous notes to “ Phillips on Evidence.” 
He was afterwards for many years a judge of 
the Supreme Court. Nicholas Hill, Jr., was 
Cowen’s partner, and was assisting him in 
the preparation of his “ Notes.” They both 
appeared frequently at the bar in important 
cases. John K. Porter, whose career ran 
parallel with Beach’s throughout their lives, 
then lived at Waterford, in Saratoga County. 
Beach and Porter were of about the same 
age. Both practised at the Saratoga Bar 
and that of the neighboring counties from 
about 1835 to 1850. Porter removed to Al- 
bany, and Beach to Troy, about 1851. Porter 
removed to New York City in 1869; Beach, 
in 1870. They were life-long antagonists and 
life-long friends. In the greater number of 
the important cases tried at Saratoga, Wash- 
ington, Rensselaer, and Albany circuits, for 
a period of about thirty-five years, these two 
giants were engaged, — generally on opposite 
sides. Each put the other to the exercise of 
all his best powers. “ It is he who contends 
with us that makes us strong.” What Icha- 
bod Bartlett and Jeremiah Mason did for 
Daniel Webster, Beach and Porter did for 
each other. 

Though they had many qualities in com- 
mon, they were singularly unlike. Beach 
has already been described. Porter was 





short, swarthy, and spectacled. He had not 
the charm of graceful and smooth-flowing 
oratory ; but he had fluency, a dramatic— 
not to say theatrical —delivery, tireless en- 
ergy, a fertile and suggestive mind, fecundity 
of illustration, great plausibility, and, withal, 
an intense and flaming earnestness that 
made his oratory magical and magnetic. 
There was something weird and fascinating 
about him. He won verdicts by the quality 
called “ personal magnetism.” His speech 
reminded one sometimes of a mountain tor- 
rent, sometimes of a conflagration. Beach’s 
was always like a majestic, smooth-flowing 
river, with here and there a cataract. Each 
had the temperament of the advocate rather 
than that of the judge; but it must be ad- 
mitted that Beach had the more candid 
judgment and character. It used to be said 
that Porter was equally earnest and effective 
on the good or the bad side of a case. This 
was not true of Beach, though it was one of 
the misfortunes of his eminence that he was 
frequently engaged on the desperate side of 
desperate cases. He could, indeed, present 


.all the arguments that could fairly be made 


on the bad side of a case; but he scorned 
pettifogging, truckling, and humbug, and 
when he felt he was on the wrong side of a 
case, it was quite apparent to his friends, 
though perhaps a casual observer would 
have failed to notice that he was struggling 
against his own convictions. Porter could 
get down to the level of the jury; Beach 
always tried to raise them to his own. One 
of the criticisms frequently made upon him 
was that he “talked over the heads of the 
jury.” Though Porter was perhaps as great 
a “ verdict-getter,” the palm of oratory was 
by almost universal opinion awarded to 
Beach. One defect they had in common, — 
neither had any humor. They could be sar- 
castic, even caustic, but neither ever set the 
table or the jury in a roar. They were 
always in deadly and dignified earnest. 
While the great triumphs of both were 
gained in jury trials, both were equally able 
and effective in the argument of questions of 
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law before the appellate courts. It is to this 
day a question of dispute among their breth- 
ren at the bar, who were accustomed to hear 
them in both forums, in which they appeared 
to the better advantage. 

While Mr. Beach was District Attorney of 
Saratoga County, he tried many important 
criminal cases, in most of which he was op- 
posed by the leading lawyers of that section 
of the State. At that time the great lawyers 
uniformly appeared in the defence of persons 
charged with crime. Indeed, it was in crim- 
inal cases that forensic contests were fiercest, 
and forensic honors won. It was in these 
cases that Mr. Beach acquired his thorough 
knowledge of criminal law, as well as his 
reputation as an orator, which caused his 
services to be sought, during the remainder 
of his life, in every important criminal case 
in the State. 

In 1851 Mr. Beach removed to Troy, to 
enter into partnership with Job Pierson and 
Levi Smith, the leading lawyers in that city; 
and the firm of Pierson, Beach, & Smith 
continued until the death of Mr. Pierson, 
and thereafter the firm of Beach & Smith 
continued until the removal of Mr. Beach to 
New York City. 

Porter had removed to Albany, to join 
Nicholas Hill in the famous firm of Hill, 
Cagger,& Porter. Those two firms for twenty 
years monopolized the best part of the law 
business of that section of the State. Nicho- 
las Hill argued more cases in the Court of 
Appeals than any lawyer of his time, but tried 
no cases before a jury after his removal to 
Albany. At the time of his death he was 
regarded as the head of the bar of the State 
of New York. 

Mr. Beach was retained in almost every 
important jury trial, and his name appears 
very frequently in the reports of the cases in 
the Court of Appeals during that period. 

He was the leading counsel for the plaintiff 
in the celebrated Albany Bridge case brought 
to prevent the construction of a bridge 
across the Hudson River, in which the com- 
plaint was finally dismissed because the Su- 








preme Court of the United States were equally 
divided as to whether the action could be 
maintained. 

He defended Canal Commissioner Dorn, 
who was impeached for malfeasance in office 
before the Court for the Trial of Impeach- 
ments, and secured his acquittal. 

In 1867 he was associated with James 
T. Brady in the defence of General Cole, 
charged with the murder of L. Harris His- 
cock. The case was tried at the Albany 
Oyer and Terminer, and attracted wide atten- 
tion. On the first trial Brady summed up 
for the accused, and the jury disagreed. On 
the last trial Beach summed up, and the de- 
fendant was acquitted. It was in this case 
that the jury, after retiring, came into court 
and, stating that they found the defendant 
sane the moment before and the moment 
after the killing, but were in doubt as to his 
sanity at the moment of the killing, asked 
the instructions of the court. Their verdict 
of acquittal followed soon after the judge’s 
instruction that on that point, as upon others, 
the jury must give the accused the benefit of 
any reasonable doubt.! 

At the request of Governor Seymour, Mr. 
Beach went to Washington in 1865 to defend 
Colonel North, charged before a military tri- 
bunal with frauds in connection with the for- 
warding of the’votes of the soldiers of the State 
of New York in the Presidential Election of 
1864. His speech on that occasion, mainly 
directed to showing that a military court 
had not jurisdiction of the alleged offence, 
has always been regarded as one of the 
masterpieces of forensic eloquence. It may 
be found in the volume entitled ‘“ Great 
Speeches by Great Lawyers” (p. 449). 

While Mr. Beach resided at Troy he had 
been retained in several trials of magnitude 
in the city of New York ; notably in the suit 
of the Erie R.R.Co. v. Commodore Vander- 
bilt, popularly known as the “Five Million 
Dollar Suit,” in which he was associated 
with Charles A. Rapallo, who was for many 
years the attorney and counsel for Commo- 

1 7 Abb. P. N.S. 321. 
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dore Vanderbilt. In 1870 Mr. Rapallo was 
elected a Judge of the Court of Appeals, 
and solicited Mr. Beach to come to New 
York City to take his place in his firm. Mr. 
Beach removed to New York City in the 
summer of 1870, and formed the firm of 
Beach & Brown, consisting of himself; his 
son, the Hon. Miles Beach, now a Judge of 
the Court of Common Pleas of the City of 
New York; and Augustus C. Brown, who 
had theretofore been the partner of Judge 
Rapallo. 

Though well known as a lawyer and advo- 
cate throughout the State of New York, Mr. 
Beach at this time had little reputation be- 
yond the limits of that State. He at once 
acquired a national reputation, largely by 
reason of the celebrated cases in which he 
was constantly engaged, and the wide cir- 
culation of metropolitan newspapers which 
carried the reports of these cases throughout 
the country. 

From 1870 until near the time of his 
death, in June, 1884, he was engaged in 
most of the great cases tried in the city of 
New York. An enumeration of these cases, 
with a few extracts from his addresses, may 
serve to give the reader some understanding 
and appreciation of Mr. Beach’s position at 
the metropolitan bar, and of his style and 
manner as an advocate. 

He continued and finished the railway 
litigations in which Commodore Vanderbilt 
was then involved. 

He was one of the counsel for William H. 
Vanderbilt in the celebrated contest over 
Commodore Vanderbilt’s will. 

He was the leading counsel for the plain- 
tiff in the divorce case of. Brinkley v. Brink- 
ley, in which a marriage was established by 
evidence of cohabitation and the holding of 
each other out as husband and wife. The 
following extract from Mr. Beach’s address 
to the jury on that occasion affords a good 
illustration of his style :— 


“Evidence of marriage! May it please 
your honor, what is evidence of marriage? 


Why, living together, may it please your 
honor ; cohabiting together, may it please your 
honor; introducing each other as man and 
wife ; walking in the sacred relations as such; 
rearing up children together, may it please 
your honor; that going down into the valley 
and shadow of death that a wife assumes in 
such relations. And for all these they were 
married : they were married when he enjoyed 
the bloom of her youth and loving tenderness ; 
married when he drank deep of her heart’s 
young affections; married when it flattered 
his fancy to control her beauty. But when 
we come to that after-stage of life, where the 
fire and fervor fade from the eye, and age 
comes stealing over the features and dims 
their brightness, — when, of all times, marriage 
is to life-most sacred, when they should be 
leading each other hand in hand down the 
western slope of life’s steep hill, to rest to- 
gether at its foot in a long repose, — just as 
they entered on that sacred journey, then it is 
that this monster of humanity seeks to cast 
her off, and bastardize her children! Not mar- 
ried ! not married !| Who, then, is married?” 


In June, 1872, he was the leading coun- 
sel in the defence of George G. Barnard, 
a justice of the Supreme Court, who was 
tried on articles of impeachment presented 
by the Assembly, before the Court for the 
Trial of Impeachments, consisting of the 
Court of Appeals and the Senate of the State 
of New York. Though Judge Barnard was 
convicted and removed from office, opinion 
was unanimous as to the great ability and 
eloquence with which his defence was 
conducted. 

The following extracts are taken, some- 
what at random, from his speech on that 
occasion. After quoting a passage from the 
speech of Sheridan on the trial of Warren 
Hastings, Mr. Beach continued : — 


“Tf you please, Mr. President, I commend 
that sentiment to the consideration of the court. 
I demand legal justice for this respondent. I 
care not how severe and rigid it may be, but 
justice is my plea, although I know that by the 





strict course of justice none of us shall see 





XUM 








salvation; yet I make no prayer for mercy, 
although our own needs should lead us all to 
render deeds of mercy. I ask but a fair and 
unprejudiced judgment for this respondent. I 
ask from this court, as I have a right to ask, 
that its preconceptions and prejudices shall 
be surrendered. I ask that the members of 
this court shall disdain the dictation ‘of those 
who assume to control it. I ask that the bitter 
and malevolent misrepresentations and _ perver- 
sions which are daily heralded throughout the 
land shall be dismissed ; that in the high exer- 
cise of its prerogatives, from which no appeal 
lies, however cruel and dishonoring may be its 
judgment, every member of the court shall 
be governed by those exalted sentiments 
and by that spirit of fairness which becomes 
an American judge. And you will heed my 
claim, Mr. President; I but echo the demand 
of the Constitution and the law. I speak only 
“those sentiments deeply rooted in our in- 
stitutions and love. Incumbered and pressed 
as you may be, there is yet within us all 
a conscience, holding us to the discharge of 
duty. In the responsible position which you 
occupy under your oath of office, you dare 
not disregard its monitions. Heedless of per- 
sonal consequences, disdaining the threats over- 
hanging your judgment, you will rise above 
such considerations to the exalted standard of 
your calling. Mr. President, representing a 
gentleman in the situation of this respondent, 
standing, I think, in the greatest peril which 
can assail an American citizen, I have a right 
respectfully but earnestly to ask for this high 
exercise of independence and impartiality on the 
part of each member of the court. I have seen 
men struggling for life before court and jury, 
encompassed by the awful circumstances of 
guilt, — with an ignominious death upon the 
scaffold before them,— and yet I have never 
seen an intelligent human being standing in a 
more appalling situation than that now occupied 
by this respondent. It would be better for 
him that he should dangle from the scaffold 
than bear the humiliating and crushing weight 
of your condemnation. Better die than meet 
the reproachful silence of the wife who loves 
and the children who revere him. You are 
asked to degrade him,—to stigmatize him 
as unfit to wear the honors of office. This 
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judgment is claimed against one who less than 
four years ago, by the verdict of his constit- 
uents, unexampled in the history of our elective 
franchise, was elevated to the conspicuous 
position he occupies. You are asked to 
disregard this high certificate granted by the 
sovereignty of the State. Mr. President, con- 
templating the character of this court and the 
consequences of its judgment, how mean and 
pitiful appear the schemes and strifes of po- 
litical factions! How detestable the thought 
that its passions and ambitions should corrupt 
the pure fountains of justice !”? 


“T am frank to say I do not approve all 
the acts of this respondent. I think, sir, bad- 
mannered as I am, I might be able to im- 
prove him in dignity of demeanor and suavity 
of address. He has been educated, as have 
been many of our sons, in a rude school. 
He is aman of action, bold in his convictions, 
fearless in their expression. He is not the kind 
of metal of which tools and instruments are 
made. He might become a daring leader of 
bold adventurers, were he not well grounded 
upon principle. But never, sir, could he be 
made the petty and insignificant puppet of 
meaner men. _ If he descends to crime, it will be 
with a bravery which sometimes adds dignity to 
its commission. Once more, your honors, I en- 
treat your serious attention to this notable ex- 
ample of his independence and fairness, of his 
readiness to repair an error and to restore a 
party to his just rights, whenever, by his action, 
they have been impaired. It expresses a spirit 
irreconcilable with the character pictured in these 
articles.” ® 


“If your honors please, sheltered by the doc- 
trines I claim, with utmost respect for the court, 
I demand in this case clear and convincing 
proof of guilt. I protest against the indulgence 
of any uncharitable and inimical presumption 
or inferences. I demand an impartial and con- 
siderate criti¢ism of the conduct of this re- 
spondent. I pray your honors to regard the 
conspicuous and shining examples illustrating 
the benignity of the law. I beseech your honors 
not to move in judgment with the persecuting 
and inhuman spirit of accusers, but with the 


1 Official Report, p. 1821. 2 Ibid., p. 1857. 
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exalted humanity of the righteous judge. It is 
only thus that upon this memorable occasion, 
and by this grand inquest of the State, an ex- 
‘ample can be exhibited, ennobling the judicial 
character and honoring the State. Be sure, 
your honors, that whenever principles of law are 
disregarded in the administration of justice, 
when the innocent citizen sinks beneath pre- 
judiced judgment, the most stable institutions 
of our land are stricken with fatal blows. I 
repeat the belief, that individual and national 
safety depends upon the integrity of the bench, 
and the pure and bold administration of the 
law. Many dangers assail us ; we are travelling 
fast in the footsteps of the old republics. Luxury 
and corruption are eating into the foundations 
of society. Bribery and fraud poison our elective 
system, and infect our representative halls. But 
if our courts are true to their mission, firm in 
principle and uncontaminated by the venality 
and frauds of modern politics, the patriot need 
not fear. Political judges are the great danger 
of the republic. In the name of my client, on 
this rare proceeding, when a victim is sought for 
the bench beside you, I have a right to invoke 
the highest and purest exercise of your judg- 
ment. Your honors, shielded by these principles 
and protected by these ordinary presumptions, 
I again demand proof of the guilty purpose of 
this respondent. I care not how technically 
erroneous and faulty you may find him; guided 
by superior wisdom and broader experience, you 
may discover many faults; but I still demand 
clear and convincing proof of corruption. I 
would, your honors, I could address you in the 
spirit and with the language of the learned advo- 
cates from whom I have quoted ; that with their 
noble and inspired oratory I could adjure you to 
regard the rights of my client, the privileges of 
citizenship, the purity of the law; and in their 
language demand from you, before conviction, 
not surmise and conjecture, not uncharitable 
and condemnatory presumption, but satisfactory 
proofs, — such proof as you would require in the 
administration of justice in any other court than 
this. Although, your honors, from this evidence, 
just and good men might indulge suspicions, 
if you, in the pure and honorable .instincts of 
your nature, might suspect wrong, are you then 
to condemn? Such is not the teaching of the 
illustrious advocates to whom I have referred. 





| 
| 


You have no right to disregard the presumptions 
of law, and upon mere suspicion render a dis- 
astrous judgment. I pray your honors to follow 
the ancient paths of justice. I speak to judges 
and learned senators, practised and experienced. 
They have no right to yield to the common and 
vulgar prejudices which so often mislead and 
betray human judgment. We look to them for 
a higher exercise of wisdom. You are bound 
to decide wisely and justly. You are bound to 
resist these insidious assaults of error, come 
from whatever quarter they may. 

“T am sure, may it please the court, that I do 
not overstep the limits of advocacy when I thus 
emphatically and repeatedly address these ap- 
peals to the conscientiousness of each of its 
members.” ? 

“*Messrs. Managers, could you not have spared 
this respondent that other cruel and unnatural 
attack? You represent the independence and 


dignity of the Assembly for New York. You” 


are vested with its prerogatives and powers. 
Oh, in the charitable instincts of your nature, 
could you not have spared him the imputation 
that he left the bed of his dying mother at the 
beck of Fisk and Gould? My learned friends 
have rung the changes upon this accusation. 
They know how to appeal most touchingly to 
the sentiments,—the blessed and holy senti- 
ments of our nature. ‘They knew how it would 
touch the hearts of this court and the com- 
munity, could they fasten upon this respondent 
the unfilial crime of deserting the dying pillow 
of his mother to render corrupt service to dis- 
honest men. But they have perverted the sen- 
timent. They have played ingeniously, but 
falsely, upon the hearts of this court. Oh, at 
that hallowed name of mother, how many gentle 
and fervent emotions arise, —— how we are carried 
back to the days of our childhood ; how we re- 
member her gentle care and cheering encourage- 
ment ; how we recall the days when, at her knee, 
we learned to lisp those infant prayers which, if 
we have any purity within us, have been its 
origin and its stay! And I thank God that with 
many of us, unlike this respondent, we are not 
driven 


‘ To pine for the touch of a vanished hand, 
For the sound of a voice that is still.’ ” * 


1 Official Report, p. 1903. 2 Tbid., p. 1908. 
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This was his peroration :— 

“ Mr. President, I commit this respondent to 
the conscience of this court, persuaded that 
your judgment will exert a mightier influence 
upon the future than upon him. Whatever may 
come, he is thankful for this investigation. It 
makes him a better man and a purer judge than 
you supposed him to be. It will dissipate’ the 
cloud of obloquy which has enveloped him for 
years. It will lift him higher in the judgment of 
this community than he ever stood before, and it 
teaches us, Mr. President, how poor a reliance 
is that press which affects to educate and to civ- 
ilize the world. But, sir, your judgment will de- 
fine the jurisdiction of this court. It will signify 
to the judges of this State how far they are sub- 
ject to the tyranny of party managers. It will 
determine whether the ancient independence of 
the bench is to be preserved, or whether it is to 
become the crawling sycophant of political cau- 
cuses. It will present to the people of this State 
the spectacle of a judge sacrificed to party policy, 
or of a court rising above prejudice and expe- 
diency, and firmly administering the law in the 
spirit of justice and truth. In these aspects this 
occasion is most impressive and solemn. Its 
personal relations are comparatively transitory 
and unimportant, however humiliating and cruel 
to this respondent it may be to debar him from 
that arena where honor is won, that noble heri- 
tage the good man leaves to those he loves. Sir, 
despite the influences encompassing us, I have 
unfaltering faith in your action. Misgivings 
have beset me, but I have seen prepossessions 
and prejudices fade away before the demonstra- 
tions of this trial. I have seen this respondent 
shaking himself free from the scurrilous libels of 
his accusers, and gradually but sureiy winning 
your convictions. However indiscreet you may 
think him, you will not, from this evidence, pro- 
nounce him a corrupt judge. I respectfully but 
boldly, Mr. President, demand his free deliver- 
ance from this gossiping prosecution. 


In the | 





name of the law you are bound to administer, by | 
presented by his argument, permit me to follow 


the oaths you dare not break, pleading only for 
that justice which you hope, I pray you to return 
him to society a sobered and wiser man, not 
branded as an outcast by your judgment, but 
rightfully claiming the sacred privileges of 
American citizenship.” ? 
1 Official Report, p. 1920. 
68 


| him in an illustration. 


In January, 1873, associated with ex-Judge 
William Fullerton, he conducted the case for 
the people against Edward S. Stokes, for the 
murder of James Fisk, Jr. The defendant 
was convicted on this trial of murder in the 
first degree and:sentenced to be hanged ; but 
the verdict was afterwards set aside and a 
new trial ordered by the Court of Appeals 
for an error of the judge in his charge to 
the jury (53 N.Y. 164). On the third trial, 
conducted by the District Attorney and his 
assistant, the jury found a verdict of man- 
slaughter in the third degree, and Stokes 
was sentenced to a term of four years in 
State’s prison, which he served. 

Mr. Beach was the leading counsel for the 
plaintiff in the celebrated Tilton-Beecher trial. 
Associated with him were ex-Judge Wil- 
liam Fullerton, Gen. Roger A. Pryor, Samuel 
D. Morris, and Thomas S. Pearsall. For 
the defendant appeared William M. Evarts, 
John K. Porter, Benjamin F. Tracy (now 
Secretary of the Navy), Thomas G. Shear- 
man, and Austin Abbott. To Judge Ful- 
lerton was assigned the examination and 
cross-examination of witnesses, —a task for 
which he was without a peer at the American 
bar. To Mr. Beach was assigned the argu- 
ment of such questions as arose during the 
trial, and the summing-up for the plaintiff. 
The publishing firm which undertook to 
publish a full report of this most famous 
trial in the annals of American jurisprudence, 
failed before publishing the final volume 
which should contain the closing arguments. 
The following extracts afe taken from the 
argument of Mr. Beach, in reply to Mr. 
Evarts, on the question whether Theodore 
Tilton, the plaintiff, was a competent witness : 


“Sir, in answer to the illustrations of my 
learned friend, and to meet the practical issues 


I imagine, sir, a happy, 
an honored, and a cultured home, — the wife a 
frail, feeble, and delicate woman, eminently de- 
votional and pious in all her impulses, and, as 
has been shown in this case, and will be shown 
hereafter, devoted to the husband of her early 
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choice and the father of her children. She had 
a pastor, learned and eminent, gifted beyond his 
fellows, one who stood at the very head of his 
honored and sacred profession, one whose words 
were listened to with deference and with accept- 
ance. Ah! sir, he had those qualities of mind 
and heart, he had that persuasive power of elo- 
quence, that insidious and silvered tongue, which 
would lure an angel from its paradise. He was 
her accepted and chosen teacher and guide. 
She looked up to him with a veneration second 
only to that with which she regarded her God. 
Nay, if the incarnate Christ had come down with 
the glory of Calvary upon his brow, and the love 
of sacrifice in his eye, she could not have bowed 
to him with more obedience and idolatrous defer- 
ence than this woman rendered to her pastor and 
her earthly god. From her childhood, sir, she 
was under his teaching and dominion. He was 
almost an inmate of her home. In the confidence 
of a husband and a friend, a pupil of this aged 
and venerable and gifted man, he was welcomed 
with trust and affection. He exerted upon this 
wife, sir, all his arts, his specious wisdom, his 
prayerful devotion. All the efforts of his gifted 
nature were banded to the seduction of this 
happy and beloved wife and mother, and she 
fell. And do you wonder, sir? Is she to be 
blamed for the act? Is this a prosecution of 
her? 1s the action brought by her wronged 
husband an action against Aer for her condem- 
nation? Oh, no, sir! Consider how strong he 
was, and how weak she was. Consider how sub- 
missive she was to his teachings ; and imagine 
with what a specious and insidious tongue he 
propounded to her the theory that fornication 
was but a natural expression of love! He taught 
her to believe in pious adultery. By slow but 
by steady steps, he led her along upon frail 
paths to the precipice from which she fell. The 
seducer is brought into a court of justice to an- 
swer for his crime. Husband wronged, seducer 
guilty, stand before the immaculate justice of the 
law to answer for the deeds done in respect to 
this woman. And we are told, sir, — should be 
told, sir, in such a case, according to the logic 
of my learned friend, —— that this aged and ven- 
erable and gifted seducer may take the stand, 
and polish and apologize for his guilt, and pre- 
sent all the defences of his practised and learned 
ingenuity, and that the husband must be still and 








silent, and that this is the law, —the law, which 
is not a respecter of persons, which holds out 
steady and even justice to litigants before it ; 
and with all the sophistry of his great powers, 
my learned friend subsidizes them to establish 
that doctrine of injustice and wrong. I say 
again, sir, that before your honor will adopt any 
such conclusion, before you will approve any such 
doctrine, you must be driven to it by the force 
of irresistible legal logic. ‘Thank God there is, 
in my belief, no such rule in the law of this 
State! There is no such injustice in the policy 
of our legislation. 


“T am at a loss, sir, to perceive upon what 
theory, upon what principle, either of policy or 
of law, that exclusion can be maintained. I 
know that evidence may be drawn from this 
witness, if sworn, which will reflect upon the 
chastity and the honor of his wife. I know that 
this fact has given and will give to my learned 
friend an opportunity to descant upon the horrid 
and barbarous appearance of such disagreement 
and controversy between parties so holily and 
dearly connected ; and he has drawn a painful 
and pitiful picture of the deserted and wronged 
wife, dishonored and crushed by the testimony 
of a husband in eager chase after the gold of 
his adversary. He has presented this wife, in an 
argumentative allegory, as listening to the accu- 
sations of her husband, hearing the revelation 
of her confessed dishonor published to all the 
world, and yet compelled to sit silent, without a 
possible answer from her lips to the supposed 
calumny. But the answer of the law is that 
which I have already given, sir, — that she is not 
interested in the event of this suit; that her 
rights are unimpaired and untouched, and she 
may claim all the privileges of the relation ex- 
isting between her and the plaintiff. But that 
picture, sir, has another side. Will that be the 
first revelation of her asserted guilt? Will 
the testimony from the lips of the husband be 
the first dark shadow which gathers upon her 
womanly and wifely character? In this or in 
any other conceivable case of seduction, is it the 
action like this, or the testimony in the action 
like this, which crushes and ruins womanhood? 
No, sir! no, sir! The shame, the disgrace, the 
destruction, which this wife suffers and must 
suffer, starts earlier in the history of this unfor- 
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tunate transaction. It is not the husband who 
reveals the wife’s dishonor ; it is the seducer, sir. 
Long before this action was commenced, the 
‘dark cloud had enshrouded this wife. This 
action was not commenced until that wife, stimu- 
lated by her seducer, had deserted the home of 
her husband. This action was not commenced 
until that wife, led by that seducer, appeared 
before 4s chosen tribunal, and vented her spleen 
and indignation against this husband. Long be- 
fore this action was commenced, the shadow had 
fallen over that household, and a happy and 
honored home was distracted and dissevered. 
The argument does not apply, sir. The pic- 
ture is not appropriate to this occasion or this 
case. It is not appropriate to any occasion ; 
because I assert it as an invariable conse- 
quence, that the dishonor and the ruin which 
follow the path of the seducer commence long 
before the husband is apprised of his own dis- 
honor. It comes, sir, in alienated love ; it comes 
in inevitable discord and contention ; it comes, 
at last, in the clear revelation to the distracted 
heart of the husband of his wife’s seduction and 
dishonor. Whatever may be said by Theodore 
‘Tilton upon that stand will not add a jot or tittle 
to the agony, the shame, or the remorse of that 
wife.” 


Mr. Beach was the leader for the plaintiff 
in the case of Bowen v. Chase, in which 
Bowen claimed title to the estate of the cel- 
ebrated Madame Jumel. Charles O’Conor 
and James C. Carter were for the defendant. 
The trial occupied a month, and the jury dis- 
agreed. It was never tried again. 

He defended Rubenstein, tried in January, 
1876, for the murder of Sarah Alexander, in 
Brooklyn, in which the defendant was con- 
victed on circumstantial evidence. A report 
of this trial, including Mr. Beach’s summing 
up, was published. 

In the summer of 1876 he was the leading 
counsel for the Executors of Alexander T, 
Stewart in proceedings brought by certain 
alleged heirs to revoke the probate of his 
will. 

He defended John Scannell, tried at the 
New York Oyer and Terminer for the 
murder of Donohue; the defence being that 





Scannell had been made insane by the belief 
that Donohue murdered his brother, Florence 
Scannell, in a political quarrel some years 
before, and that Scannell had an insane delu- 
sion that it was his duty to avenge the mur- 
der of his brother. On the first trial the 
jury disagreed. On the second trial the jury 
acquitted Scannell on the ground of insanity. 
He was sent to an insane asylum, where 
he remained. for about a year and was then 
discharged. 

He defended James C. King, a noted 
gambler, tried for murder in the first degree, 
at the New York Oyer and Terminer. King 
was convicted of murder in the second de- 
gree, and sentenced to State’s prison for life. 

He prosecuted the famous divorce case of 
Compton v. Compton. The narration of his 
marvellous speech in that case, and how in 
the midst of it the defendant fell at his feet, 
clasped him about the knees, and begged for 
mercy, is one of the stories often told by 
lawyers of the New York Bar when they 
meet together and talk of “the giants that 
were in those days.” 

He defended Maggie Jordan, tried for aid- 
ing in the escape of William L. Sharkey 
from the Tombs, where he was imprisoned, 
awaiting execution upon a conviction of 
murder. The case was full of romantic 
interest. Maggie Jordan had been the mis- 
tress of Sharkey. She visited him at the 
Tombs, and obtained admission to his cell. 
She had come prepared, and quickly ex- 
changed clothes with him, so that when the 
time came for her to depart Sharkey, dressed 
in her clothes, went out in her stead, while 
she remained in his. He escaped and was 
never recaptured. The last heard of him, he 
was in the army of Don Carlos in Spain. 
The evidence of Maggie Jordan’s complicity 
in Sharkey’s escape was perfectly clear; but 
Mr. Beach made such a powerful and touch- 
ing appeal to the jury not to degrade and 
punish her for her self-sacrificing devotion, 
that the jury disagreed, and Maggie Jordan 
was discharged. 

He was associated with Charles O’Conor 
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in the defence of Frank H. Walworth, tried 
for the murder of his father, Mansfield Tracy | 
Walworth, the son of Chancellor Walworth. 

He was the leader for the plaintiff in the 
celebrated Marie-Garrison suit, — involving 


| 


millions of dollars, —and argued the appeal on | 
a demurrer, in which the plaintiffs’ right to | 


recover was determined (83 N. Y. 16), though 
the case was not concluded at the time of 
his death, when Mr. Conkling succeeded him 
as counsel. 

The last important criminal trial in which 
he was engaged was that of Jesse Billings, 


at Ballston Spa, charged with the murder of | 


his wife. She was killed at about 
o'clock in the evening by some person who 
fired upon her from the outside, through the 
window of the room in which she was sitting. 
The evidence against Billings was circum- 
stantial, but so strong that though the jury 
on the first trial—in which Mr. Beach did 
not take part — disagreed, a majority were 
for conviction. Mr. Beach was then seventy 
years of age, and had said he would never 
again take part in the trial of a criminal 
case. He felt the labors and anxieties of 
such trials too great and intense to be safely 
borne at his age. But Billings had been an 
acquaintance of his early days, and Mr. 
Beach could not resist the appeal to defend 
him. Indeed, it was one of his peculiarities 
that he could never resist an appeal for help, 
whether to his talents or his purse. Perhaps, 


nine | 





too, the desire to appear once more in the | 


old court-house where his early triumphs had 
been won, and among the friends of his 
youth, had something to do with persuading 
him to forego for that once his determina- 
tion. The trial lasted two weeks. The evi- 


dence was substantially the same as on the | 


first trial. Mr. Beach summed up for the 
defendant. His foot was upon his native 
heath. The crowds who had flocked to hear 


him in his youth were there; their hair 
whitened, as his was, with the frosts of 
seventy winters. He held their rapt and 
delighted attention, as he had in days of 
yore. His client was triumphantly acquit- 
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ted, though the greater part of the com- 
munity then believed and still believe he 
was guilty. 

The cases I have enumerated were only 
those of a public character, which com- 
manded such general attention that they 
rise at once to recollection. They consti- 
tuted but a small part of the immense pro- 
fessional labors of Mr. Beach between 1870 
and 1884. He was constantly engaged as 
counsel in the trial of ordinary civil cases 
before juries, before judges sitting in equity, 
and before the appellate courts ; and he had 
a large chamber practice. 

Though Mr. Beach will be remembered 
chiefly as a forensic orator, until he shares 
the speedy oblivion which is the common 
fate of great lawyers, this sketch would be 
incomplete without some mention of other 
qualities which made him a marked character 
and figure among his contemporaries. 

A more independent spirit never lived. 
His independence was almost an_ eccen- 
tricity. He was undismayed by a hostile 
public opinion. The clamor of a denuncia- 
tory press had no terrors for him. He was 
never known to truckle to the bench or to 
fawn upon the jury. He asked no favors, 
as such, from either. He demanded his 
rights and those of his clients, and was will- 
ing to fight for them. In the days of ancient 
Rome he would have been a Coriolanus. He 
had an intense and manly scorn of petti- 
fogging and sharp practice. No instance of 
either can be recalled against him. His 
generosity to his adversaries was proverbial. 
No one ever knew him to take a mean ad- 
vantage even in the heat of battle. If he 
could not win by fair, open, manly, and hon- 
orable methods, he preferred not to win at 
all. I once knew him to refuse to try a case 
before a certain judge, because the client 
had urged that he bring on the case before 
him, as the judge was his intimate personal 
friend. 

Unlike most lawyers of his. time and 
school, he never “ took down the young man 
on the other side.” On the contrary, he was 
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chivalric in his treatment of young men. 
No young lawyer was ever his associate or 
his adversary in a case who was not his 
ardent admirer ever afterwards. 

The first time I met him he was on the 
other side of a case I was to try for the plain- 
tiff. I was young and callow. Had he been 





my own father and on my side of the case, | 
he could not have been more considerately | 


studious to keep my blunders concealed and 
make me appear to advantage, when he might 
easily have made me appear ridiculous, and 
might perhaps have won his case by taking 
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advantage of my errors. A different expe- 
rience with some others of the old-school 
lawyers of that time taught me how to ap- 
preciate his generosity. 

Faults he had: who has not? Weak- 
nesses he had: what mortal has not? It 
shall be no part of my task to speak of 
them here. 

It can justly be said of him that no law- 


| yer of his time had a greater pride in the 
dignity and honor of his profession, or enter- 
tained and lived up toa higher standard of 
professional ethics. 
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ABOUT WITNESSES. 


HE strange statements, extraordinary 
admissions, prompt retorts, funny mis- 
takes, crooked answers, and odd distortions 
of the Queen’s English, heard in the courts, 
would make a plethoric volume of amusing 
reading. From an old English magazine we 
gather the following anecdotes of witnesses, 
some of which, we trust, will prove new to 
the readers of the “Green Bag.” 
The subjects of legal vivisection do not 
find the process so agreeable to themselves 





as it is interesting to uninterested listeners. | 


The old fellow who had “ married 
wives and buried them lawful” would prob- 
ably have preferred keeping to himself the 
fact that a buxom laundress declined to make 
him a happy man for the fourth time in his 
life, because he was not prepared to take her 
to church in a basket-carriage drawn by six 
donkeys. 

The witness-box is prolific in malaprop- 
isms. 
pear in court by reason of his being just then 
superannuated with drink; the Irishwoman 
whose husband had often struck her with 
impunity, although he usually employed his 
fist ; the gentleman who found a lady in the 
arms of Mopus; and the Chicago dame, who 
indignantly wanted to know who was telling 
the story, when the judge suggested that when 
she spoke of the existence of a family fuel, she 
must mean family feud, — might one and all 
claim kindred with Sheridan’s deranger of 
epithets. Nor could Dogberry himself have 
shown to greater advantage than a police- 
officer, when, upon the stand in a New 


three | 
| street Arab, before putting him on his oath, 





The man whose friend could not ap- | 


| 


York court, he related how one Nelson had | 
punched him twice in the head and scratched | 


his face without aggravating him to use his 
club, because it went against his feelings to 
mistreat a human being; winding up what 
he termed his “ conciseful” narration with: 
“IT am willing to be let upon, your honor, but 
not altogether. The law must be dedicated ; 
give him justice tampered with mercy.” 





| pig.” “And what was his answer?” 
pig 


The London policeman who found arrears 
of fat upon the blouses of two men suspected 
of purloining from a butcher would have 
smiled in scornful superiority to hear the 
Glasgow constable deposing that a riotous 
Irishman “ came off the Bristol boat wi’ the 
rest o’ the cattle, and was making a crowd 
on the quay, offering to ficht him or any 
ither mon.” “ Well,” asked the baillie, “did 
he stand on his defence when you told him to 
move on?” “No, your honor; he stood on 
the quay.” Were members of the force al- 
ways so exact, the magistrate who asked a 


what was done to people who swore falsely, 
would not have had his ears shocked with 
the reply, “They makes policemen out of 
em.” 

Euphemisms are wasted upon lawyers, 
since they will insist upon having their 
equivalents. Said one witness: “ He re- 
sorted to an ingenious use of circumstantial 
evidence.” ‘ And pray, sir, what are we to 
understand by that?” inquired the counsel. 
‘That he lied,” was the reply of the witness, 
whose original statement was worthy of the 
doctor who testified that the victim of an 
assault had sustained a contusion of the 
integuments under the orbit, with extravasa- 
tion of blood and ecchymosis of the sur- 
rounding tissue, which was in a tumefied 
state, with abrasion of the cuticle, — meaning 
simply that the sufferer had a black eye. 
Another witness testified that the plaintiff's 
character was “slightly matrimonial.” Be- 
ing called upon to explain, he answered, 
“She has been married seven times.” 

In a trial at Winchester a witness failing 
to make his version of a conversation intel- 
ligible by reason of his fondness for “says 
I” and “says he,” was taken in hand by 
Baron Martin, with the following result: 
“My man, tell us now exactly what passed.” 
“Yes, my lord. I said I would not have the 
“He 
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said he had been keeping it for me, and that 
he—” “No, no; he could not have said 
that; he spoke in the first person.” ‘No, 
my lord ; I was the first person that spoke.” 
“TIT mean, don’t bring in the third person; 
repeat his exact words.” “There was no 
third person, my lord,—only him and me.” 
“My good fellow, he did not say he had 
been keeping the pig; he said, ‘/ have been 
keeping it.’” “I assure you, my lord, there 
was no mention of your lordship at all. We 
are on different stories. There was no third 
person there ; and if anything had been said 
about your lordship, I must have heard it.” 
The Baron gave in. 

A Jew, speaking of a young man as his 
son-in-law, was accused of misleading the 
court, since the young man was really his 
son. Moses, however, persisted that the 
name he put to the relationship was the 
right one, and addressing the bench, said: 
“I was in Amsterdam two years and three 
quarters ; when I come home I finds this 
lad. Now the law obliges me to maintain 
him, and consequently he is my son-in-law.” 
‘‘Well,” said Lord Mansfield, “that is the 
best definition of a son-in-law I ever yet 
heard.” 

A most inexcusable want of recollection 
was displayed by a Benedict, who thought 
he had been married only three years, 
while he had not the faintest notion when or 
where he made his wife’s acquaintance. A 
woman never pretends to ignorance on such 
matters, oblivious as she may be regarding 
the number of birthdays she has seen. For- 
getting that a woman should be at least as 
old as she looks, a lady told a Paris magis- 
trate she was twenty-five. As she stepped 
out of the box, a young man stepped in, who 
owned to twenty-seven. ‘“ Are you related 
to the previous witness?” he was asked. 
“Yes,” said he, “Iam her son.” “Ah!” 
murmured the magistrate, “your mother 
must have married very young.” The in- 
quiry as to age was met by an Aberdeen 





spinster with a protest against an unmarried 
woman being expected to enlighten the public 
on such a subject. Finding that of no avail, 
she admitted she was fifty, and after a little 
pressure, owned to sixty. Counsel then pre- 
sumed to inquire if she had any hopes of 
getting a husband, and was rebuffed for the 
impertinence with: ‘“ Weel, sir, I winna tell 
a lee. I hinna lost hope yet, but I wudna 
marry you, for I am sick o’ your palaver.” 
An examiner’s perseverance is not always 


“successful in eliciting the desired answer. 


‘““Was there anything in the glass?” asked 
a counsel of a somewhat reluctant witness. 
“Well, there was something in it,” he re- 
plied. “Ah! I thought we should get at it 
in time,” observed the triumphant questioner. 
“Now, my good fellow, tell us what that 
something was.” The good fellow took 
time to think over it; at last he drawled 
out, “It were a spoon.” Equally unsatis- 
factory from a legal point of view was 
the following short dialogue: “ You have 
property, you say; did you make it your- 


self?” “Partly.” “ Are you married?” 
“Yes.” Did your wife bring you any- 
thing?” “Yes.” “What?” “Three chil- 
dren.” The witness had the best of that 
bout. The information imparted was as 


little to the purpose as the answer to the 
question: “ When you called upon Mr. 
Roberts, what did he say?” propounded to 
a voter before an election committee. Before 
the man could open his mouth to reply, the 
question was objected to. For half an hour 
counsel argued the matter; then the room 
was cleared that the committee might con- 
sider the subject. After the lapse of an- 
other half-hour the doors were opened, and 
the chairman announced that the question 
might be put. All ears were strained to 
catch the impending disclosure. But the 
mountain did not bring forth even a mouse. 
“What did Mr. Roberts say?” asked the 
counsel; and the witness replied : “ He was n't 
at home, sir; so I didn’t see him.” 
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CAPITAL PUNISHMENT. 


owe time ago Sir James Mackintosh, a 
most cool and dispassionate observer, 
declared that, taking a long period of time, 
one innocent man was hanged in every three 
years. The late Chief-Baron Kelly stated 
as the result of his experience, that from 
1802 to 1840 no fewer than twenty-two 
innocent men had been sentenced to death, 
of whom seven were actually executed. 
These terrible mistakes are not confined to 
England. Mittermaler refers to cases of a 
similar kind in Ireland, Italy, France, and 
Germany. In comparatively recent years 


there have been several striking instances of 


the fallibility of the most carefully construed 
tribunals. In 1865, for instance, an Italian 
named Pelizzioni was tried before Baron 
Martin for the murder of a fellow-country- 
man in an affray at Saffron Hill. After an 
elaborate trial he was found guilty and sen- 
tenced to death. In passing sentence the 
judge took occasion to make the following 
remarks, which should always be remembered 
when the acumen begotten of a “ sound legal 
training’ and long experience is relied on 
as a safeguard against error: “In my judg- 
ment, it was utterly impossible for the jury 
to have come to any other conclusion. The 
evidence was about the clearest and most 
direct that, after a long course of experience 
in the administration of criminal justice, I 
have ever known. ... I am as satisfied as 
I can be of anything that Gregorio did not 
inflict this wound, and that you were the 
person who did.” The trial was over. The 
Home Secretary would most certainly, after 
the judge’s expression of opinion, never 
have interfered. The date of execution was 
fixed. Yet the unhappy prisoner was guilt- 
less of the crime, and it was only through 
the exertions of a private individual that an 





succeeded in persuading the real culprit (the 
Gregorio so expressly exculpated by the 
judge) to come forward and acknowledge 
the crime. He was subsequently tried for 
manslaughter and convicted, while Pelizzioni 
received a free pardon. Again, in 1877, two 
men named Jackson and Greenwood were 
tried at the Liverpool Assizes for a serious 
offence. They were found guilty. The 
judge expressed approval of the verdict, and 
sentenced them to ten years’ penal servitude. 
Subsequently fresh facts came to light, and 
the men received a free pardon. Once more, 
in 1879, one Habron was tried for the 
murder of a policeman. He was found 
guilty and sentenced todeath. An agitation 
for a reprieve immediately followed. The 
sentence was commuted to penal servitude 
for life. Three years after, the notorious 
Peace, just before his execution for the 
murder of’ Dr. Dyson, confessed that he had 
committed the murder for which Habron 
had been sentenced. With these incidents 
fresh in our minds, let us turn once more to 
St. Giles and St. James, and listen to the 
indignant words of Douglas Jerrold :— 
“Oh, that the ghosts of all the martyrs of 
the Old Bailey — and though our professions 
of faith may make moral antiquarians stare, 
it is our invincible belief that the Newgate 
Calendar has its black array of martyrs; 
victims to ignorance, perverseness, preju- 
dice; creatures doomed by the bigotry of 
the Council table, by the old haunting love 
of blood as the best of cures for the worst of 
ills, —oh, that the faces of all these could 
look from Newgate walls! That but for a 
moment the men who stickle for the laws of 
death as for some sweet domestic privilege 
might behold the grim mistake, the awful 


| sacrilegious blunder of the past, and seeing, 


innocent man was saved from the gallows. | make amendments for the future.” — 7he 
A fellow-countryman of his, a Mr. Negretti, | Fortnightly Review. 
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THE SUPREME COURT OF RHODE ISLAND. 


By STEPHEN O. EDWARDS. 


HE first General Assembly convened in 
Rhode Island met at Portsmouth in 
1647. This assembly adopted the charter 
obtained from the Long Parliament by Roger 
Williams, and organized under it a govern- 
ment for the united settlements. The code 
of laws enacted at this session provided for 
a General Court of trials for the whole col- 
ony. The general executive officers of the 
colony, consisting of a president and four 
assistants, one from each town, composed 
this court. These officers were elected for 
one year, or until their successors were 
chosen. Their judicial functions were re- 
garded as incidental to the other duties im- 
posed upon them. The General Court of 
trials was the highest judicial tribunal in 
the colony, and though differing widely both 
in jurisdiction and in constitution, was the 
predecessor of the present Supreme Court 
of the State. Among those who adminis- 
tered justice in this early court, appear the 
historic names of Roger Williams, William 
Coddington, John Clarke, Samuel Gorton, 
and others less known, who were instru- 
mental in shaping the destinies of the infant 
colony. 

The Code of 1647 conferred upon the 
General Court jurisdiction of the higher 
class of crimes, of cases judged too weighty 
for determination by the town councils, of 
cases between different towns or between 
citizens of different towns, of cases against 
citizens of other colonies, and generally of 
cases of great importance, and such as were 
not referred to other tribunals. 

A spirit of local pride and jealousy of 
central authority seems to have been preva- 
lent even in this little colony. It was not 
enough that each town had a representative 
on the board of assistants, and thus a judge 
upon the bench. The sessions of the General 
Court of trials were held from town to town. 
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The Code of 1647 provided that the head offi- 
cers of the town where the court might be 
held should sit with the general officers ‘‘ for 
council and helpe.” This concession to local 
pride and prejudice was soon discovered to 
be unavailing. Officers who were denied the 
right to vote found their “ council and helpe” 
unheeded. It was accordingly enacted in 
1650 that the town officers should have 
“equal authority to vote and act with the 
general officers.” It is not improbable that 
the local element in the composition of the 
court was dictated in part by the thought 
that judges of the vicinage, because of their 
more intimate knowledge of the parties, and 
being personally conversant with the cause, 
might be able to form a juster judgment than 
strangers. In 1651 a change was made in 
the jurisdiction of the court. It was en- 
acted that all causes, except prosecutions for 
certain crimes of the highest grade, should 
be tried in the first place in the town courts, 
thus converting the General Court for the 
most part into a court of appeal or review. 
While our forefathers did not deem it ne- 
cessary that judges should be learned in the 
law, they did not fail to recognize the im- 
portance of the bar, or appreciate the pecu- 
liarities which appear in all ages to have 
characterized the members of that profes- 
sion. They seem to have had a lurking fear 
that the learning and subtlety of the bar 
might mislead the common-sense of the 
bench. It was accordingly provided by an 
early enactment that a litigant who pre- 
ferred might “use the attorney that belongs 
to the court” instead of pleading his own 
cause, or having his own attorney plead for 
him. These court attorneys were required 
by the statute to be “discreet, honest, and 
able men for understanding,” and were sol- 
emnly engaged by the head officer of the 
town not “to use any manner of deceit to 
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beguile either court or party.” Violation of 
this obligation.drew down upon the offender 
the penalty of being forever disbarred. 

Regulation of the proceedings of the Gen- 
eral Court, even in matters of detail, was in 
those days the subject of legislation. The 
legislators were solicitous that the sittings 
of the court should be conducted with dig- 
nity and decorum, and that the reproach of 
the law’s delay should not attach to the ju- 
diciary of the colony. It was therefore en- 
acted by the General Assembly, as_ that 
which added to the “comely and commend- 
able order of the Court of Judicature,” that 
“at the farthest on Court days” they should 
meet at eight o’clock in the morning. Hav- 
ing thus provided for the sitting of the court 
at proper hours, and thrown the mantle of 
legislative protection about the judges to 
guard them from the wiles of the bar, our 
early legislators attempted to shield the jury 
from the undue influence of the court. For 
this purpose it was enacted that the judges 
in charging the jury “shall mind the inquest 
of the most material passages and arguments 
that are brought by one and other for the 
case and against it without alteration or 
leaning to one party or another, which is 
too commonly seen.” The closing phrase 
of this act is perhaps intended as an ex- 
pression of condemnation upon some of the 
courts with which the early settlers were 
acquainted. 

The royal charter of 1663 vested the 
powers of government in a governor, a de- 
puty governor, ten assistants, and a body of 
deputies. These officers, or a quorum of 
them when convened, constituted the legisla- 
tive department of the government. The 
charter provided that the General Assembly 
might create such “courts of jurisdiction” 
as they might see fit. The first General As- 
sembly under this charter enacted that either 
the governor or deputy-governor, with at 
least six of the ten assistants, should hold 
the General Court of trials at Newport each 
year in May and October. The general offi- 
cers who were thus designated to exercise 





judicial functions were elected annually by 
the freemen of the several towns. 

Local interests did not receive the recog- 
nition under the new, that they had under the 
old judicial system. The experience of the 
several settlements as members of the united 
colony under the first Charter had perhaps 
allayed their fears of the central authority. 
The representation of the towns in the board 
of assistants and in the chamber of deputies 
was no longer equal. The old court held its 
sessions from town to town, and the town 
officers sat as members of the court, with 
equal voice with the general officers in its 
deliberations. The town officers had no 
place in the new court, and the sessions of 
the court were held at Newport only. Ori- 
ginal jurisdiction, which had been conferred 
almost exclusively upon the town courts by 
the Act of 1651, was now exercised more ex- 
tensively by the higher court. The jurisdic- 
tion of the General Court of trials was not 
defined by the act creating it; but it is prob- 
able’ that except for its enlarged original 
jurisdiction the authority of the new court 
was similar to that of the old. 

The difficulty and often hardship of mak- 
ing the journey to Newport from the more 
remote parts of the colony, and the fact that 
the judges received no compensation for 
their services made it difficult to obtain a 
quorum of the court for the transaction of 
business. To remedy this evil the General 
Assembly reduced the number of assistants 
necessary for a quorum to four, and later to 
three. As an inducement to regularity in at- 
tendance upon court duties, it was provided 
that the judges should each be paid three, 
later four shillings a day for attendance at 
court, and be fined twice as much for being 
absent without sufficient excuse. If, however, 
there was no quorum present, this fine was 
increased to five pounds for each absentee. 
The preamble to the law assigns as a reason 
for its enactment that the judges “ might see 
themselves strongly obliged, partly through 
hope of reward in case of attendance, and 
partly through fear of penalty in case of neg- 
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lect.” “It must be confessed,” says Chief- 
Justice Durfee, in his “Gleanings from the 
Judicial History of Rhode Island,” “that our 
worthy ancestors in appealing to those master 
motives were as parsimonious of reward as 
prodigal of punishment.” Either tempted 
by the reward or influenced by the penalty, 
the judges seem, after this law went into ef- 
fect, to have been more regular in attend- 
ance upon _ judicial 
duties. 

An account given 
of the court at this 
period does not por- 
tray an ideal judicial 
tribunal. The Earl 
of Bellomont, in a 
report to the Lords 
of Trade in 1699, 


says :!— 


“Their courts of jus- 
tice are held by the gov- 
ernor and assistants, who 
sit as judges therein, more 
for constituting the court 
than for searching out the 
right of the causes com- 
ing before them, or de- 
livering their opinion in 
points of law (whereof 
it’s said they know very 
little). ‘They give no 
directions to the jury, 
nor sum up the evidences 
to them, pointing unto 
the issue which they are to try. Their proceed- 
ings are very unmethodical, no ways agreeable to 
the course and practice of the courts in England, 
and many times very arbitrary and contrary to the 
laws of the place.” 


This account, written by an unfriendly 
hand, while in the main a ‘just criticism on 
judicial proceedings at this time, probably 
exaggerates the unfavorable feature in the 
character and conduct of the court. 

In 1729 a general reorganization of the 

1 Quoted from Durfee’s Gleanings from the Judicial 
History of Rhode Island. 
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| to prepare himself for the bar. 


judicial system of the State took place. 
With the increase of population and of judi- 
cial business consequent thereon, the in- 
habitants of the colony found themselves 
‘put to great trouble and difficulty in prose- 
cuting their affairs in the common course of 
justice.” To remedy this evil the colony 
was divided into three counties, and a civil 
and criminal court was established for each 


county. The higher 
court now denomi- 


nated “ The Superior 
Court of Judicature, 
Court of Assize, and 
General Goal Deliv- 
ery,” became largely 
a court of appeal or 
review, except in cap- 
ital cases. 

From the organiza- 
tion of the government 
under the royal charter 
until the creation of 
the judiciary as a sep- 
aratedepartment of the 
colonial government, 
eighteen governors 
presided over the high- 
er court. Elected for 
political reasons, their 
careers are of interest 
in the political rather 
than in the judicial his- 
tory of the State. 
Theirjudicial decisions 
are unreported and forgotten. This lay court 
does not seem to have inspired the bar with 
the highest respect for its learning and ability. 
Lawyers depended rather upon their ready 
wit and eloquence than upon their legal 
learning to win their causes. An anecdote 
told by Henry Bull of himself illustrates the 
preparation for practice that lawyers some- 
times made in the early times, and perhaps 
also the estimation in which the lay bench was 
held by the bar. Bull was a carpenter, but 
becoming dissatisfied with his trade decided 
He sub- 
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sequently became Attorney-General of the 
State, and is reputed to have been a lawyer 
of considerable ability. ‘‘ When,” he says, 
“he made up his mind to practise law, he 
went into the garden to exercise his talents 
in addressing court and jury. He selected 
five cabbages in one row for judges, and 
twelve in another row for jurors ; after try- 
ing his hand thus awhile, he went boldly into 
court and took upon himself the duties of an 
advocate; and a little observation and expe- 
rience there convinced him that the same 
cabbages were in the court-house which he 
thought he had left in the garden, five in one 
row and twelve in another.” 

In the year 1747 an important change 
was made in the judicial system of the col- 
ony. The political principle of distribution 
of the powers of government into co-ordinate 
branches, so generally recognized at a later 
day, had hitherto been little understood. 
From 1695, when the assembly was first 
divided into two houses, the members of the 
Council, or upper house, constituted the Su- 
perior Court, and were vested with executive 
powers as well. With changed social and 
political conditions, the need of a tribunal in- 
dependent of the other departments of gov- 
ernment, and better qualified to administer 
justice, was felt more and more. Accord- 
ingly, in 1747 the General Assembly enacted 
a law which established the judiciary as a 


separate branch of the colonial government. | 


It provided that a chief and four asso- 
ciates should be chosen annually by the 
assembly to hold the court. The inconven- 
ience of transacting all of the business of the 
court at Newport was also remedied by pro- 
viding that two terms of the court annually 
should be held in each county. Although 
the judiciary was thus established as a sep- 
arate branch of the colonial government, yet 
in many instances the same persons were 
members of the assembly and of the court, 
until 1780, when it was enacted that after 
the next election no member of either house 
of the General Assembly should hold the 
office of a justice of the Supreme Court. 





The preamble to this act declared that it 
was incompatible with the Constitution of 
the State that legislative and judicial powers 
should be vested in the same persons. In 
1798 the name of the court was changed to 
the Supreme Judicial Court. 

The case of Trevett v. Weeden has perhaps 
greater historical interest than any other case 
decided by the court in the eighteenth cen- 
tury. For the first time in the history of the 
State, and preceded only by the case of 
Holmes v. Walton in New Jersey, the court 
adjudged an act of the Legislature to be un- 
constitutional, and so absolutely void; or 
perhaps I should say the court dismissed the 
action for want of jurisdiction, and this was 
construed by the assembly as deciding that 
the statute under which the action was 
brought was unconstitutional. 

The Legislature had passed one of the 
numerous legal-tender laws of the period, for 
the purpose of enforcing the people to ac- 
cept the paper money of the State at its face 
value. A heavy penalty was attached to the 
refusal of any party to accept this money, 
and it was provided that the offence should 
be tried before a special court composed of 
three superior court judges, sitting without 
a jury. The case was tried on pleas to the 
jurisdiction, one of which set up the defence 
that the act was unconstitutional and void. 
The action was dismissed on the ground that 
the court did not have jurisdiction. The 
General Assembly cited the judges to appear 
before them to assign the reason and ground 
for the judgment, reciting in the summons 
that the judges of the Supreme Court had 
“adjudged an act of the supreme legislature 
of this State to be unconstitutional and so 
absolutely void,” and that “the said judg- 
ment is unprecedented in this State, and 
may tend to abolish the legislative authority 
thereof.” 

The defence of the court was made by Mr. 
Justice Howell, an accomplished jurist, who 
laid down the principle that the judges were 
not accountable to the General Assembly 
for the reasons of their opinions, and that 





XUM 








The Supreme Court of Rhode Island. 


529 





right of trial by jury is a fundamental right 
which the General Assembly cannot take 
away. The reasons given were not satis- 
factory to the General Assembly, but the 
judges were allowed to serve out their year, 
though they were not honored with a re- 
election. The decision, however, resulted 
in the repeal of the statute; and “thence- 
forth the independence of the judiciary be- 
came, notwithstanding 
the judges continued 
long to be annually 
elected, one of the 
grand traditions of the 
State, carrying with it 
the authority almost of 
constitutional law.” 
During the entire 
period of government 
under the Charter, and 
for more than a dec- 
ade under the Consti- 
tution, the General As- 
sembly exercised judi- 
cial powers which have 
from time to time been 
transferred to the Su- 
preme Court. Thus 
until 1822 the appel- 
late jurisdiction in 
matters of probate 
continued in the Gov- 
ernor and Council, as 
“supreme ordinary or 
judge of probates.” In 
the year named this jurisdiction was trans- 
ferred to the Supreme Court, where it has 
since remained. The General Assembly also 
exercised jurisdiction in matters of appeal 
and petitions for new trial. The right of 
appeal was granted in 1680, to any party 
aggrieved by any judgment of the Supreme 
Court. The right of appeal to the General 
Assembly was repealed in 1741 ; but jurisdic- 
tion on petitions for new trials continued to 
be exercised until some years after the adop- 


WILLIAM R. STAPLES. 


1 Durfee’s Gleanings from the Judicial History of 
Rhode Island. 
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tion of the Constitution. New trials were 
granted, not only for the usual reasons, but 
for almost any cause including errors of law 
committed by the court. 

The assembly continued to entertain pe- 
titions for divorce until a late day, and it 
exercised various phases of equity jurisdic- 
tion until the adoption of the Constitution 
in 1843. By a judicious admixture of legis- 
lation with its judicial 
action, the assembly, 
with little deference to 
precedents and rules 
of law, aimed to do jus- 
tice between parties. 

The Constitution 
adopted in 1843 pro- 
vided that the “ Gen- 
eral Assembly shall 
continue to exercise 
the powers they have 
heretofore exercised, 
unless prohibited in 
this Constitution.” It 
seems to have been 
taken for granted that 
this clause continued 
in the assembly the 
judicial powers for- 
merly exercised by it. 
Along with this grant 
of power to the legisla- 
tive department was 
the provision that “the 
judicial power of this 
State shall be vested in one supreme court 
and in such inferior courts as the General 
Assembly may from time to time ordain and 
establish.” In January, 1857, an act was 
passed by the General Assembly directing 
the clerk of the Supreme Court to write 


| across the record of their judgment against 
| Thomas W. Dorr, convicting him of treason, 


the words, “ Reversed and annulled by order 
of the General Assembly, at their January 
session, A. D. 1854.” The following year 
there was a change in the political com- 
plexion of the assembly ; and the court being 
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called upon by resolution of the assembly 
for its opinion of the constitutionality of the 
act, declared it unconstitutional. The court 
held that the Constitution, by vesting “the 
judicial power” in the courts, gives the ju- 


| 
| 
| 


dicial power exclusively to the courts, and | 


by implication denies it to the General As- 
sembly. While the court denied the power 
of the assembly to pass the act in question, 
it inconsistently con- 
ceded to the assembly 
the right to exercise 
such judicial powers 
as it had exercised 
just before and sub- 
sequently to the adop- 
tion of the Constitu- 
tion. In 1856 the 
decision in Taylor v. 
Place settled __ this 
question, and denied 
to the General Assem- 
bly the right to exer- 
cise judicial powers in 
any instance. 

The General Assem- 
bly grudgingly and by 
piecemeal yielded up 
its equity jurisdiction 
to the court. In 1667 
an act authorized the 
court to chancerize 
forfeitures and to pro- 
ceed according torules 
of equity when any 
penalty, conditional estate, or equity of re- 
demption was sued for. The court was 
empowered in 1798 to entertain a bill to 
redeem, and in 1822 a bill for foreclosure 
and jurisdiction on appeals from town-coun- 
cils was conferred over property held for 
charitable uses. In 1836 the jurisdiction 
was extended to trusts and to controversies 
between partners and to proceedings against 
banks for forfeitures of charters. In 1841 
full equity powers in cases of fraud were 
given the court. 

The new Constitution empowered the Gen- 
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eral Assembly to confer chancery powers upon 
the Supreme Court. In the revision of the 
statutes which followed, the court was in- 
vested with the complete equity jurisdiction 
which it now enjoys. 

Since 1847 the court has been vested with 
original jurisdiction concurrently with the 
Court of Common Pleas in civil suits for 
one hundred dollars and over. The amount 
sued for in Providence 
County must now be 
at least three hundred 
dollars. 

Since the adoption 
of the Constitution the 
court has been enti- 
tled “The Supreme 
Court.” The Consti- 
tution does not define 
the jurisdiction of the 
court, but it provides 
that it shall be vested 
with such jurisdiction 
as might be prescribed 
by law. There were 
four judges until 1875, 
when the number was 
increased to five. 
The judges are 
elected by the two 
houses of the General 
Assembly in grand 
committee. If elected 
at the annual session 
of the General Assem- 
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| bly for the election of public officers, the 





judges hold office for life, unless they resign 
or are removed. Ifa vacancy occurs during 
the year, the office may be filled by the 
grand committee until the next annual elec- 
tion, and the judge then elected holds office 
as stated. Judges may be removed at the an- 
nual election by a concurrent vote of the two 
houses of the assembly, a majority of all the 
members of each house voting for such re- 
moval. This power, however, has never been 
exercised by the assembly. Two of the Su- 
preme Court judges are designated by a 
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majority of the court to hold the Courts of 
Common Pleas in the several counties of the 
State. Two terms of the Supreme Court are 


held yearly in each county, but the judicial | 


business of the county of Providence far ex- 


ceeds that of the other counties combined. | 


The court, as has been stated, is vested with 
original jurisdiction concurrently with the 
Court of Common Pleas in civil suits. 


sidering that the work of the Supreme Court 
as well as that of the Common Pleas all de- 
volves upon five judges. It was not until 
the year 1847 that provision was made for 
reporting the decisions of the court. Among 
those who have held the office of reporter 
are Joseph K. Angell, Chief-Justices Ames 
and Thomas Durfee, and the present incum- 


It | bent, Mr. Arnold Green. 


There are some dis- 
tinguished names on 





also has. concurrent 
criminal jurisdiction — - 
with the Common 


Pleas; as a matter of 
practice, however, this 
jurisdiction is exer- 
cised in Providence 
County entirely by the 
Court of Common 
Pleas. A considerable 
part of the time of 
the Supreme Court is 
occupied with trials 
at nist prius. At the 
last January session 
of the General Assem- 
bly an act was passed 
providing for the ap- 
pointment of a com- 
mission to revise the 
statutes of the State. 
This commission is 
empowered to _ pre- 
sent to the assembly 
a plan for a judicial 
system for the State. 
They have given hearings to the bench and 
bar, and it is probable that they will report 
at the next session of the General Assembly. 

From 1875 until the present year the 
Chief-Justice received as salary $4,500, and 
the Associate Justices $4,000 each. At 
the last January session of the General As- 
sembly these salaries were increased $1,000 
each. Previous to 1852 the court sat in 
banc for almost all purposes; but now one 
justice is a quorum for many, and two for 
all purposes. The business of the court is 
despatched with reasonable promptness, con- 
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the roll of judges from 
1747 to 1827. Stephen 
Hopkins, a signer of 
the Declaration of In- 
dependence was Chief- 
Justice from 1751 to 
1755, and again from 
1770 to 1776. In civil 
affairs he was the fore- 
most Rhode Islander 
of his generation. He 
was a man of wide in- 
formation and extraor- 
dinary ability, with a 
genius for public af- 
fairs. Another name, 
immortalized by being 
affixed to the Declara- 
tion of Independence, 
appears upon the list 
of judges, — William 
Ellery, Chief-Justice, 
1785-1786. He was 
a graduate of Harvard, 
distinguished for his scholarly attainments, 
a lawyer by profession, and a statesman of 
high order. James Burrill was a lawyer of 
large practice, a statesman who won fame in 
the United States Senate. He was Chief- 
Justice for but one year; but his learning and 
ability qualified him for eminent judicial ser- 
vice. Following Judge Burrill was Tristam 
Burges, the orator, statesman, and professor 
of oratory and belles lettres. He was Chief- 
Justice in 1817-1818. James Fenner was 
another of those who held the office for a 
single year. He was a born politician, a 
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man of resolute and vigorous intellect, a Sen- 
ator in the National Congress, and for four- 
teen years Governor of the State. Impetu- 
ous, irascible, and of despotic will, he was 
little qualified to perform the duties of 
judge. The last of the lay Chief-Justices 
was Isaac Wilbour, who held the office from 
1819 to 1826. A farmer: by occupation, he 
was elected Lieutenant-Governor, and later 
a Representative in 
Congress. When suc- 
ceeded by Judge 
Eddy, some one said 
that “though the pub- 
lic might get more 
law, they would not 
get more justice.” 

The number _ of 
judges was reduced 
from five to three in 
1827, and Samuel 
Eddy was_ elected 
Chief- Justice. His 
election marks a new 
period in the history 
of the court, as from 
this time the new 
judges elected were 
taken from the legal 
profession. The ad- 
judications of the 
court now become of 
interest, not merely as 
historical studies, but 
as judicial precedents. 
A general knowledge of affairs and good 
common-sense, which had hitherto been 
thought sufficient qualifications for judicial 
service, were no longer regarded as com- 
petent, when unaided by learning in the law 
to solve the intricate legal questions now 
requiring decision. 


Samuel Eddy. 


Judge Eddy was born in Johnston, March 
3, 1769. Educated in the country schools, 
and under the tuition of Rev. James Man- 
ning, 


D.D., he entered Brown 
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sity in 1783, and graduated in 1787. The 
following year he began the study of the law, 
and in 1790 was admitted to the bar. From 
this time until 1835, except for short inter- 
vals, he held public office. His reputation for 
scholarly ability and integrity early won for 
him the confidence of the people; and his 
gradual promotion through the different 
grades of the public service to positions of 
highest honor and 
trust shows that this 
confidence was well 
placed. In _ 1790, 
shortly before his ad- 
mission to practice, he 
was chosen a delegate 
to the State Conven- 
tion which ratified the 
Constitution of the 
United States. From 
1790 to 1794 he was 
Clerk of the Supreme 
Court, and in 1793 
Clerk of the General 
Assembly. From 1797 
he was for twenty-two 
years annually elected 
to the office of Secre- 
tary of State. In 1818 
he was elected a mem 

ber of Congress with- 
out opposition, and he 
continued to hold the 
office for six years. He 
was elected an Associ- 
ate Justice of the Supreme Court in 1826, and 
in the year following Chief-Justice. He held 
the latter office until 1835. No provision 
was made for reporting the decisions of the 
court at the time Judge Eddy was on the 
bench. In 1847 Joseph K. Angell, the well- 
known law-writer, was elected first reporter 
of the court. The opinion in the first case 
in the State reports was written by Judge 
Eddy. This is the only case decided by him 
which appears in the reports. He is reputed 
to have been an able judge, and a man of the 
highest integrity. 
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Associated with Judge Eddy on the bench, 
were Charles Brayton and Samuel Randall. 
Judge Brayton was a representative of the 
old order of judges. A blacksmith by trade, 
his education was limited and largely ac- 
quired by private study. He was a diligent 
student of public affairs, and ambitiously 
marked out for himself a public career. 





Durfee was born at Tiverton in 1790. He 
was the son of Thomas Durfee, a lawyer who 
for some years was Chief-Justice of the 
Court of Common Pleas for Newport County. 
Graduating at Brown University in 1813, he 
studied law with his father, was admitted to 
the bar in 1817, and began practice in con- 
nection with his father at Tiverton. Not 


From 1814 to 1818, and again from 1827 | finding his time fully occupied with profes- 


until his death in 1834, 
he was an Associate 
Justice of the Supreme 
Court. It is said of 
him that.“ such confi- 
dence was reposed in 
his knowledge and 
sense of equity that a 
multitude of cases 
were privately sub- 
mitted to him, and his 
advice was accepted 
as a finality in the mat- 
ters in controversy.” 
Samuel Randall was 
a graduate of Brown 
University in the class 


of 1804. He studied 
law one year with 
Judge Howell, and 


then for several years 
devoted himself to 
teaching and editing 
a country newspaper. 
From 1822 to 1832 
he was an Associate 
Justice of the Supreme Court. Two years 
after retiring from the bench he was ad- 
mitted to the bar. 


Job Durfee. 


In 1835 Job Durfee, then an Associate 
Justice, was elected to succeed Judge Eddy 
as Chief-Justice. He held the office until 
his death in 1848. The period during which 
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he was Chief-Justice was a time of turbu- | 


lence and political disorder in the State, out 

of which grew grave constitutional ques- 

tions, requiring judicial solution. Judge 
70 


sional labors, he de- 
voted his leisure to lit- 
erature and _ politics. 
From 1816 to 1821 he 
was a Representative 
in the General Assem- 
bly. In 1820, and 
again in 1822, he was 
elected a representa- 
tive in Congress. He 
disliked speaking for 
display, and __ infre- 
quently took part in 
the debates. Modest 
and moderate, neither 
a ready nor an elo- 
quent debater, he was 
nevertheless clear, 
forcible, and convinc- 
inginargument. After 
retiring from Congress 
he served three years 
as Representative in 
. the General Assembly, 
during two of which 
he was Speaker. Early 
in life he had cultivated the poetic art, and 
now in the maturity of his intellectual powers 
he wrote poetry in the intervals of his more 
serious labors. In 1832 he published a poem 
entitled ‘‘ What Cheer ; or Roger Williams in 
Banishment.”’ This was published in Eng- 
land, and received flattering notice from 
English critics. Judge Durfee wasa zealous 
student of aboriginal and colonial history, 
and from these sources he drew themes for 
popular addresses, which he delivered in 
Providence and Boston. His most preten- 
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| tious literary effort was entitled “ Panidea, or 
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| 
an Omnipresent Reason considered as the | 
Creative and Sustaining Logos.” This is a 
metaphysical work, embodying a system of 
pure idealism, and displays unusual power 
as a philosophical thinker on the part of the 
author. 

In the earlier years of his career as a judge 
his charges to the grand jury drew public at- | 
tention to him. It was not until the last | 
year of Judge Durfee’s 
judicial service that 





and it is as a State that they are sovereign. 
If they undertake to change the government, 
such change is an act of sovereignty; and if 
they attempt to carry this into effect, it is 
treason. 

Judge Durfee is described by his son as 
having been of medium height, portly in 
person, and physically indolent. His face 
was massive and heavy, but powerful in the 
expression of strong 
emotion ;__ generally 





provision was made 
for reporting the de- 
cisions of the court. 
For this reason his 
name is not conspic- 
uous in the reports. 
His few published 
opinionsareclear,com- 
pact, well reasoned. 
He did not laboriously 
collect the precedents 
and carefully weigh 
the authorities for and 
against a legal propo- 
sition. He preferred 
to reason out his own 
conclusions, to decide 
on principle rather 
than on the weight of 
authority. The pre- 


taciturn, modest, unas- 
suming, candid, chari- 
table, accessible to 
anger, but harboring 
no malice. 


Levi Haile. 


Judge Haile was a 
native of Warren, 
Rhode Island, where 
he studied and prac- 
tised law until his 
election as Associate 
Justice in 1835. He 
graduated at Brown 
University in the class 
of 1821, and repre- 
sented his town in 
the General Assembly 
from 1824 to 1835. 





cedents of the courts [Rube ieee eee §=6fe remained upon the 





were used by him for 
the purpose of justify- 
ing the conclusions he 
had reached rather than as the means of 
reaching those conclusions. 

Judge Durfee’s exposition of the law of | 
treason during the Dorr Rebellion, so called, 
and in the trials for treason which followed 
it, constitutes his most signal judicial ser- 
vice. The Dorrites contended that if the 
people are sovereign, they, or a majority of 
them, have the right, with or without law, 
to change the form of government. Judge 
Durfee maintained that it is only under the 
law that the people are sovereign. The law 
by giving them unity makes them a State, 





THOMAS DURFEE, 


bench until his death 
in 1854. It was said 
of him by the late 
Professor Goddard that “as a member of the 
court he was patient, attentive to business, 
and kind and courteous in his intercourse 


| with the bar. No member of the bar was 


more familiar with the judicial history of the 
State, and with questions of local law and 
practice, than Judge Haile.” 


Richard Ward Greene. 


After the death of Chief-Justice Job Dur- 
fee, Richard W. Greene was elected Chief- 
Justice of the State. Judge Greene was 
born at Warwick, Rhode Island, in 1792, 
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graduated from Brown University in 1812, | 
and studied law at the Litchfield Law School | 


and in the office of Ebenezer Rockwell in 
Boston. In 1826 he was appointed United 


States District Attorney for Rhode Island, | 


by President John Quincy Adams, and he 
continued to hold this office under succeed- 
ing administrations until 1845. 
for several years as Representative and 
Senator in the Gen- 
eral Assembly. Judge 
Greene rose rapidly 
in his profession, un- 
til he had the largest 
and most lucrative 
practice of any lawyer 
in the State. “He 
was, says Judge Dur- 
fee, in his oration de- 
livered at the dedica- 
tion of the _ Provi- 
dence County Court 
House, “the — safe 
counsellor, loving the 
light of ancient prece- 
dent, learned in the 
common law and 
greatly versed in 
equity jurisprudence 
before any court of 
the State had as yet 
any considerable eq- 
uity jurisdiction ; not 
a moving orator, but 
a consummate mas- 


He served | 
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whose speed depends on the amount of fuel 
with which it is supplied.’” 

In accepting the office of Chief-Justice, to 
which he was elected in 1848, Judge Greene 
is said to have relinquished a practice of 
eight thousand dollars a year for a salary of 
seven hundred and fifty dollars and a few fees. 
His reported opinions are contained for the 
most part in the first and second volumes 

of the State Reports. 


William R. Staples. 

Judge Staples was 
born in Providence in 
1798, graduated from 
Brown University in 
1817, and was ad- 
mitted to the bar in 
1819. In 1832 he was 
a member of the Com- 
mon Council of Provi- 
dence, and later he 
served for two years 
as Justice of the Police 
Court. From 1835 to 
1854 he was an Asso- 
ciate Justice of the 
Supreme Court, and 
soon after the resig- 
nation of Chief-Jus- 
tice Greene in 1854 
he was elected Chief- 
Justice. After hold- 
ing the office for two 
years, he resigned in 


ter of analysis, pre-eminent for his power | consequence of failing health. 


of perspicuous statement.” Though not 
eloquent, the late Abram Payne said of him 
that when he had laid out his papers and 
obtained a pinch of snuff from the sheriff, 
it was a pleasure to hear him. 
calm and not easily excited, but withal very 
earnest when the occasion demanded it. 
“In one instance,” says Mr. Payne, “I re- 
member he was followed by Mr. Whipple, 
who said, ‘Your Honors can see by the 


manner of Brother Greene that he is earn- | 


ing a large fee; he is like a locomotive 


He was | 


Judge Staples’s chief delight was found in 
historical studies and antiquarian research, 
In 1843 he published his “ Annals of Prov- 
idence,’ a work which covers the history 
of the city from its founding until 1832. 
He was the author and compiler of sev- 
eral works upon subjects connected with 
the early history of Rhode Island. At the 
request of the General Assembly, he pre- 
pared a valuable history of the State Con- 
vention of 1790 which adopted the Federal 
Constitution. 
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The act providing for a reporter of the 
decisions of the court seems not to have been 
received with highest favor by some of the 
judges. Mr. Payne relates that shortly after 
the passage of the act the office of reporter 
was offered to him. He consulted Judge 
Staples in regard to accepting it, who said : 
‘You can take the office if you choose, but 
we shall make you all the trouble we can. 
We shall give you no written opinions unless 
we are compelled to do so. We don’t want 
any reporter or any reports. We mean to 
decide cases rightly, but we don’t want to 
be hampered by rules, the effect of which 
would be to defeat justice.” Mr. Payne did 
not accept the office. The judge seems to 
have had as little desire to make precedents 
for his successors as he had regard for those 
of his predecessors 

Judge Staples died in 1868, after a life of 
wonderful industry. He despised all sham 
and display, and his life was characterized 
by decision of character and the highest in- 
tegrity. His reported opinions are few. The 
most of them are very short, and are mainly 
brief statements of the conclusions reached 
by the court rather than elaborate state- 
ments of the reasons upon which the de- 
cision rests. 

Associated with Chief-Justice Staples were 
Alfred Bosworth and Sylvester G. Shearman. 


Alfred Bosworth. 


Judge Bosworth was born at Warren in 
1812. He graduated from Brown University 
in 1835, and studied law with Judge Haile. 
For fifteen years he represented his town in 
the General Assembly. Upon the decease 


of Judge Haile in 1854, Mr. Bosworth was | 


elected to succeed him as an Associate Jus- 
tice of the Supreme Court, which office he 
continued to hold until his death in 1862. 
Judge Bosworth was of counsel for Rhode 
Island in suits growing out of the boundary 
question between Rhode Island and Massa- 
chusetts. His name is not conspicuous in 
the reports. 








Sylvester G. Shearman. 


Judge Shearman was born in North Kings- 
town, Rhode Island, in 1802. He practised 
law at Wickford, and was elected Represen- 
tative to the General Assembly at the first 
election under the Constitution, and in 1848 
was Speaker of the House. He was an As- 
sociate Justice of the Supreme Court from 
1855 to 1868. 

While a member of the court, he was as- 
signed to hold the Court of Common Pleas. 
“He was a man,” says Mr. Payne, in his 
“Reminiscences of the Rhode Island Bar,” 
“without any pretence to superior sanctity, 
vast acquirements, or greatness of any kind; 
he was a good man, knew what was worth 
knowing, and discharged faithfully the duties 
of all the positions in which it had pleased 
God or the people to place him.” He hada 
keen but homely wit, and a fund of illustra- 
tion and anecdote at command. Though 
a dangerous man to cross swords with in 
repartee, he ** had no malice in his nature and 
Mr. Payne gives the 
following, among many other examples of his 
ready wit. When James T. Brady, impressed 
by the ability of Mr. Shearman, said to him, 
“Why do you stay in such a little place as 
Wickford? Why don’t you remove to New 
York, where there is a wider field for your 
talents?” Mr. Shearman replied, naming 
certain disreputable classes in Saxon tongue, 
‘Take these people out of New York, and it 
is not much bigger than Wickford, after all.” 
When he wanted to express the longevity of 
a certain family, he said: “I never knew a 
who did not outlive the Almighty’s 
Statute of Limitations, his friends, his for- 
tune, and his reputation.” 


no sting in his wit.” 





Samuel Ames. 


In 1856 Samuel Ames was elected Chief- 
Justice. He performed the duties of the 
office for nine years with such signal ability, 
learning, and integrity that he is often spoken 
of as the Great Chief-Justice. Born at Provi- 
dence in 1806, at the early age of seventeen 
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he graduated from Brown University, and at 
once entered upon the study of the law. He 
completed his professional course at the 


Litchfield Law School, and at the age of | 


twenty was admitted to the bar. He early 
gained distinction for unusual attainments in 
the learning of the law. ‘“ A more learned 


lawyer,” said Mr. Abraham Payne, “I have | 


neither known nor read about.” 

Endowed with a 
ready and retentive 
memory and_ acute 
reasoning powers, he 
possessed also the gifts 
of a clear, ready, and 
forcible speaker, and 
the genius for work. 
This powerful mind 
was cast in a frame 
of vigorous mould. 
Judge Ames was of 
medium height, and 
athletic, with a phy- 
sique indicative of 
strength and endur- 
ance. His handsome 
face bore the impress 
of the mind and soul 
within. Every linea- 
ment betokened a 
genial, frank, but firm 
and positive character. 
With such gifts, in- 
dustry, and learning, 
it was but natural that 
he should have soon reached the heights of 
the profession. 

In 1832 he became associated with Joseph 
K. Angell in writing the treatise on the law 
of corporations which bears the authors’ 
names, and which has since been a standard 
authority with the profession. 

Judge Ames took an active interest in 
public affairs. For several years he repre- 
sented the city of Providence in the House of 
Representatives of the General Assembly, 
and in 1844 he was Speaker of that body. 
He was a vigilant guardian of what he felt to 
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be the true interests of the State, and a ready 
and effective debater. He entered the con- 
tests of the forum with the determination to 
overwhelm his adversary by the weight of 
his learning and the irresistible force of his 
logic. Though always generous and digni- 
fied, he was sometimes outspoken and caus- 
tic. Mr. Payne applies to him the remark 
made of Lord Keppel by Burke, “Though 
it never showed itself 
in insult to any human 
being, Lord Keppel 
was somewhat high ;” 
and adds, ‘“ But no 
man had a_ kinder 
heart, or felt more 
keen regret when he 
knew he had hurt the 
feelings of another 
man.” Lawyers who 
had ill prepared their 
cases, or who had a bad 
cause to maintain, re- 
ceived stern treatment 
from Judge Ames. 
His own attainments 
made him impatient 
with men of little learn- 
ing and less industry ; 
and his passionate love 
of justice made him at 
times severe towardan 
advocate who sought 
to make the worse ap- 
pear the better cause. 

In history, literature, science, and theology 
he was deeply versed. Added to this, he 
was endowed with brilliant conversational 
powers, which made him the charm of the 
social circle. 

He possessed the judicial temperament in 
an unusually high degree. His associate on 
the bench, Judge Brayton, says of him: 
“He had an earnest desire to do justice and 
to administer justice, and took pleasure in 
being occupied upon the bench in its admin- 
istration.” In a conversation with him upon 
this matter, I said to him, “I wonder that a 
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man of your standing at the bar should have 
assumed a place upon the bench where your 
emoluments will be so much less, and your 
labor so much more.” ‘“ My dear sir,” said 
he, “ I never designed to continue at the bar 
all my days. . . . I do not like to be at the 
bar. I do not desire to be compelled to make 
an endeavor to make the worse appear the 
better cause. I wish to pursue the better 
reason.” 

Judge Ames possessed the attainments 
and qualities which go to make the great 
judge. He was widely read in case law, and 
had reliable recollection of the facts of the 
cases and of the exact points decided. “I 
do not recollect,” says Chief-Justice Greene, 
‘any judge in the course of my own knowl- 
edge who was superior or perhaps equal to 
Chief-Justice Ames, except Judge Story ; and 
in this respect these two gentlemen very 
much resembled each other.” He was also 
deeply versea in the law asa science. He 
was not content with a knowledge of the 
principles of the law, but he looked to the 
reasons upon which those principles rested. 
He had a clear and comprehensive view of 


the principles and science of law considered | 
cess. For two years only he held this office, 


as a system intended for the administration 
of justice in the community. He also pos- 
sessed the power of ready and accurate an- 
alysis, and of applying the law to the facts in 
the case. 


Hon. Samuel Curry relates a conversation | 
which he overheard in Washington, when a | 
| the foremost scholar of a class distinguished 


coterie of Southern gentlemen were compar- 
ing Northern and Southern men. The South- 
erners criticised their Northern brethren 
as being cold and phlegmatic, and wanting 
in the spirit, vivacity, and eloquence of the 
South. Governor McDowell, of Virginia, 
sitting by, said, “ No, gentlemen, I have been 
listening for the last two or three days toa 
young man from Rhode Island. He knows 
more law than all the judges of the Supreme 
Court ; he knows all the law from Doomsday 
book to the present time, and has it all by 
heart, and hecan talk likea Virginian.” He 
combined with these intellectual gifts and 





| 
| 
| 
| 
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attainments corresponding moral qualities, 
patient and untiring industry, the sternest 
integrity, uprightness, and fearlessness of 
popular clamor. “ Upright, learned, fearless, 
just, sincere,” are the words inscribed upon 
his monument, and they are a truthful epi- 
tome of his character. His contributions 
to the Rhode Island reports are exceeded by 
those of the present Chief-Justice alone, who 
says, in speaking of these opinions, that they 
do not “duly represent the brimming exuber- 
ance and facility of his intellect. No Rhode 
Island lawyer ever exhibited so full and so 
supple a mastery of the complex and enor- 
mous system of English jurisprudence.” 
The opinion in Taylor v. Place, already re- 
ferred to, isa good example of his powers as 
a writer. His able and fearless exposition of 
the law in this case is an enduring monu- 
ment to his fearlessness and ability as a 
judge. 


Charles S. Bradley. 


In February, 1866, Charles Smith Bradley 
was elected by the General Assembly Chief- 


| Justice of Rhode Island. His career at the 


bar had hitherto been one of brilliant suc- 


and then resigned to resume the practice 
of his profession, to him a more congenial 


| occupation than the performance of judicial 


duties. 
Chief-Justice Bradley was born in 1819. 
He graduated at Brown University in 1838, 


| for its men of learning and ability. Mr. 





Charles S. Congdon, in his “ Reminiscences 
of a Journalist,” says: “In the class of 1838 
was Mr. Justice Bradley, of Rhode Island, 
the first scholar, I think, of his year, of 
whom we did predict great things. . . . So 
we all talked of Bradley. When he was to 
speak in the chapel after evening prayers, 
how irreverently eager we were for the devo- 
tions to be over, that we might listen to our 
favorite! . . . He handled all topics, philo- 
sophical, political, and literary, with such 
force and ease that we held the matter 
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hardly second to the manner, though the 


manner was as nearly perfect as any elocu- | 


tion could be.” 
He studied law partly at the Harvard 


Law School, and partly in the office of | 


Charles F. Tillinghast, then a leading mem- 
ber of the Rhode Island bar. Admitted to 
the bar in 1841, he soon rose to a prominent 
place in the profession, and for more than 
forty years was one of 
its acknowledged lead- 
ers. In legal knowl- 
edge, quickness of 
apprehension, profes- 
sional tact and inge- 
nuity, and in the ver- 
satility of his powers 
he had few equals at 
the bar. He was a 
thorough _—_ advocate. 
He came very near 
being a great orator. 
His presence was 
commanding and dig- 
nified; his delivery 
was graceful and en- 
ergetic; his thought 
acute and profound, 
and clothed in the 
choicest diction of the 
scholar. These traits 
early won for him re- 
markable success as a 
jury lawyer. He was 
also an accomplished 
and successful equity lawyer, and during the 
years of his active professional life he was 
retained on one side or the other of most of 
the great causes tried in Rhode Island. 

The brief term during which Judge Brad- 
ley held his judicial office (1866-1868) was 
hardly sufficient to demonstrate his ability 
as a judge. It is doubtful if he possessed 
the judicial temperament in high degree. 
He was somewhat stern and impatient with 
minds of less attainment and slower move- 
ment than his own. He found little satis- 
faction in the performance of judicial labors. 


PARDON E. 


The exciting contests of the forum afforded 
him a greater delight, and he resigned his 
office to engage again in the active practice 
of his profession. He was for several years 
a professor in the Harvard Law School. 
Judge Bradley took an active part in pub- 
lic affairs, and for years was the leader of 


| the forlorn hope of the Democratic party in 


| 





TILLINGHAST. 


Rhode Island. He labored long and ear- 
nestly to secure freer 
suffrage and a more 
liberal Constitution 
for the State. In this 
connection he pub- 
lished a learned and 
valuable pamphlet 
upon the methods of 
amending the consti- 
tutions of our States; 
in this he attacked an 
opinion of the judges 
of the Supreme Court. 
He was answered by 
Chief-Justice Durfee 
in a pamphlet entitled 
“Some Thoughts on 
the Constitution of 
Rhode Island.” 
During the last few 
years of his life Judge 
Bradley retired largely 
from practice, and de- 
voted his time to his 
private affairs and to 
the delightful com- 
panionship of books and art and friends; 
here he found congenial society and pursuits 
for his declining days. “There was in him,” 
says one of his friends, “a certain elegance 
about his intellectual structure and move- 
ment, a mixture of grace and sentiment and 
imagination with his logical and practical 
power, which lifted him above the dry profes- 
sional road he travelled with so much success.” 


George A. Brayton. 


Judge Brayton was born in Warwick, 
Rhode Island, in 1803. He graduated at 
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Brown University in 1824, and studied law 
in the office of Hon. Albert C. Greene, after- 
wards Attorney-General of the State and 
United States Senator, and at the Litchfield 
Law School. In 1832, and again in 1843, 
he was a member of the General Assembly. 
He was a member of the Constitutional Con- 
vention in 1842. In 1843 he was elected 
an Associate Justice of the Supreme Court, 
and after __—inearly 
twenty-five years’ ser- 
vice was promoted to 
the Chief-Justiceship. 
In his eulogistic re- 
marks upon Judge 
Brayton before the 
Bar Association 
shortly after his death, 
the present Chief- 
Justice said: “If I 
wished to express 
him in a word, my 
word would be ‘ Fi- 
delity.’ Other 
judges have doubtless 
been more learned, 
more eloquent, more 
gifted, and greater or 
stronger minded ; but 
seldom, if ever, has any 
one excelled him in 
judicial faithfulness.” 
His opinions are well 
reasoned, and show 
careful and thorough 
research. “He excelled chiefly as a judge 
in banc, though he frequently presided at 
nist prius. He lacked the qualities of an 
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accomplished jury judge, — quickness of per- | 
ception, readiness of resource, fluency of | 
utterance, — but nevertheless he was so | 


patient, so fair, and while so succinct, so 
clear in his statements of the law, and so 
careful not to encroach upon the province 


of either counsel or jury, that he was a fa- | 


vorite with many lawyers, even in the trial 
of jury cases.” 
Judge Brayton resigned in 1874, after the 


longest term of judicial service in the history 
of the State. He died April 21, 1880. 


Among the later Associate Justices of the 
Supreme Court were J. Russell Bullock, Wal- 
ter S. Burges, Elisha R. Potter, and George 
M. Carpenter. Judge Bullock was a mem- 
ber of the court from 1862 to 1864. Before 
his appointment to the bench he had occu- 
pied in succession the 
offices of a Represen- 
tative and Senator in 
the General Assembly, 
Collector of Customs, 
and Lieutenant-Gov- 
ernor. In 1864 he 
resigned as Associate 
Justice, having been 
appointed by President 
Lincoln Judge of the 
District Court of the 
United States for 
Rhode Island. He 
resigned this office in 
1869. 

Judge Burges is a 
nephew of Tristam 
Burges, who for one 
year was Chief-Justice 
of Rhode Island. He 
was United States 
District Attorney for 
Rhode Island from 
1845 to 1849. For 
eight years he was 
Attorney-General of the State. He was 
elected an Associate Justice in 1868, and 
continued in office until 1881, when he re- 
signed. He has since devoted himself to 
his private affairs. 

Judge Potter was a member of the court 
from 1868 until his death in 1882. He was 
for fifteen years Commissioner of Schools. 
In 1842 he was elected a delegate to the 
Constitutional Convention, and in 1843 a 
Representative in Congress. As a judge 
he was learned and diligent. No other 
judge in Rhode Island ever wrote so many 
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dissenting opinions. He especially delighted, 
in the examination of legal questions, to in- 
vestigate the subject historically, and his 


opinions abound in citations of authorities. | 


Though positive and having confidence in 
his own opinions, he was kind and accommo- 
dating to a fault. 
in the study than in the practice of the law, 
and it is said that after having mastered 


He found more pleasure | 


54! 
the Supreme Court. His judicial service 
began in 1854, when he was elected an as- 
sistant magistrate of the court of magistrates 
of the City of Providence, — a local court of 
inferior jurisdiction. From 1855 to 1860 
he was presiding magistrate of this court. 
During the early years of his professional 


_ life he wrote jointly with Joseph K. Angell 


the law of a case, he would settle rather than | 
| sembly in 1863, Speaker of the House in 


try it. : 
George M. Carpenter. 


Judge Carpenter was elected by the Gen- 
eral Assembly, in 1882, an associate justice 
of the Supreme Court, to fill the vacancy 
caused by the death of Judge Potter. He 
was educated in the public schools of Rhode 
Island and at Brown University, from which 
he graduated in 1864. Admitted to the bar 
in 1867, he practised law in Providence until 
his election as associate justice. He was a 
member of the commission which revised 
the statutes in 1882. In 1885, after having 
served but three years as associate justice, 
he resigned to accept the office of judge of 
the District Court of the United States for 
the district of Rhode Island, which position 
he now occupies. 


Thomas Durfee. 


For three generations the family of the 
present Chief-Justice has had a representa- 
tion upon the Rhode Island bench. The son 
of a chief-justice of the Supreme Court, and 
a grandson of a chief-justice of the Court of 
Common Pleas for Newport County, Judge 
Durfee inherited a judicial mind, and was 
brought up in an atmosphere adapted to 
prepare him for judicial service. Born at 
Tiverton in 1826, his boyhood days were 
spent along the shores of Narragansett Bay, 
amid scenes of natural beauty and historic 
interest. He graduated with honor from 
Brown University in 1846, and after study- 
ing law for two years in Providence, was ad- 
mitted to the bar. In the year following he 


71 


a “ Treatise on the Law of Highways.”. He 
was a representative in the General As- 


1864, and State Senator in 1865. 

The literary instinct so strong in the elder 
Chief-Justice Durfee descended to the son. 
During the Rebellion he was a frequent con- 
tributor to the papers, and his pen was 
powerful in support of the Union cause. In 


| 1872 he published a small volume of poems. 





His literary talent has given to his judicial 


| opinions a perfection of style that is not too 


common in judicial writings. He is a de- 
voted lover of Rhode Island, — her people, 
her institutions, and her history. His 
“ Thoughts on the Constitution of Rhode 
Island” is a good example of his powers as 
a controversialist, and is a vigorous defence 
of the institutions of the State. In his ora- 


| tion delivered at the two hundred and fiftieth 


anniversary of the founding of Providence, 
Judge Durfee made a masterly defence of 


| the conduct of Roger Williams while a resi- 
_ dent within the Massachusetts Colony. Per- 





| haps no better example could be given of his 


style as a writer and of his skill and power 
in argument than that part of his oration 
which deals with the controversy between 
the founder of Providence on the one side 
and the clergy and General Court of Massa- 
chusetts on the other. His “Gleanings from 
the Judicial History of Rhode Island” illus- 
trates his style as a writer of narrative, and 
his skill in investing the commonplace with 
the charm of fiction and the dignity of his- 
tory. The characteristics of the early bench 
and bar are faithfully delineated, and the 
trial scenes of the olden times are vividly 
and picturesquely portrayed. His discussion 


was appointed reporter of the decisions of | of the changes in the character of the busi- 
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ness coming before the courts, and in the 
methods of the bar in the trial of causes, 
shows him to be a close observer and a dis- 
criminating critic in whatever pertains to 
the administration of justice. The State 
reports abound in examples of his powers as 
a writer of judicial opinions, his contributions 
to the Reports exceeding those of any other 
judge in the history of the court. 

Judge Durfee’s term of service on the Su- 
preme Court bench extends over a period of 
more than twenty-five years, for a little more 
than fifteen of which he has been chief-jus- 
tice. Although entitled to retire upon full 
salary, he continues to perform his judicial 
duties. In appreciative recognition of his 
long and valuable services to the State, and 
as a mark of the esteem in which he is held 
by the profession, the members of the Rhode 
Island bar have recently arranged for a por- 
trait of Judge Durfee to be placed in the law 
library of the State. 

The present Associate Justices of the Su- 
preme Court are Charles Matteson, John H. 
Stiness, Pardon E. Tillinghast, and George 
A. Wilbur. 


Charles Matteson. 


Judge Matteson, the senior Associate Jus- 
tice, is fifty years of age, and has been on 
the Supreme Court bench fifteen years. 
He graduated from Brown University in 
1861, and studied law with Wingate Hayes, 
then United States District Attorney for 
Rhode Island, and later at the Harvard Law 
School. He was admitted to the bar in 
1864, and for a time was a partner with Mr. 
Hayes. He soon acquired an extensive 
practice, especially in the line of corpora- 
tion law. In 1875 he was elected Associate 
Justice, to fill the vacancy caused by the 
promotion of Judge Durfee to the office of 
Chief-Justice. 


John H. Stiness. 


In 1875 the number of Associate Justices 
was increased from four to five, and Mr. 


| 





Stiness was elected to fill the place thus | 





created. He was born in 1840. He studied 
at Brown University from 1857 to 1859, and 
then taught school for two years. In 1861 
he enlisted in the army, and was for some 
months stationed at Staten Island recruiting 
and drilling detachments. On account of 
sickness he was discharged from the army 
in 1862, after having seen much active ser- 
vice. He then took up the study of law in 
the office of Thurston & Ripley, and was 
admitted to the bar in 1865. ~ He rapidly 
made his way to success in his profession. 
In 1874-1875 he represented the City of 
Providence in the General Assembly, and 
while there was a member of the Judiciary 
Committee. Like many of his predecessors, 
Judge Stiness is a diligent student of the 
history of the State, and is well versed in 
whatever pertains to the origin and develop- 
ment of Rhode Island institutions. 


Pardon E. Tillinghast. 


Judge Tillinghast is fifty-three years of 
age, and has seen nine years of judicial ser- 
vice. While still a boy he set out to prepare 
himself for the profession of teaching. He 
attained an academic and normal school 
education by teaching school winters. For 
seven years he followed his chosen calling, 


'and then, in 1862, enlisted in the army. 


Upon the expiration of his term of service 
he began the study of the law at Pawtucket 
with Thomas K. King, afterwards United 
States Consul at Belfast. He was admitted 
to the bar in 1867, and met with excellent 
success in his profession, making a specialty 
of municipal law. From 1874 to 1881 he 
was town solicitor of Pawtucket. For three 
years he was a Representative in the General 
Assembly, and for four years a State Senator. 
During the full term of his service in the 
Senate he was chairman of the Judiciary 
Committee. In 1881 he was elected to fill 
the vacancy on the bench caused by the 
resignation of Judge Burges. He is one of 
the judges assigned by the court to hold the 
Common Pleas, and his chief duty is the 
trial of the civil docket in that court. 
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George A. Wilbur. 


Judge Wilbur was born in 1832, and was 
admitted to the bar in 1862. Though com- 
ing to the bar late, he did not permit his 
desire to begin his professional career to 
gain the mastery over his patriotism. He 
enlisted in 1862, was promoted to the rank 
of captain, and after having seen much hard 
service in the field, was mustered out at the 
end of the war. From 1865 till 1872 he was 
presiding justice of the Woonsocket court of 
magistrates. From 1872 till 1885 he was Trial 
Justice of the Justice Court of Woonsocket. 
He was for five years State Senator, and 





during a portion of that time chairman of the | 


Judiciary Committee. Upon the resignation 
of Judge Carpenter, in 1885, Judge Wilbur 
was elected an Associate Justice. By assign- 
ment of the court he holds the Court of 
Common Pleas, his time being largely taken 
in the trial of the criminal docket. 


The names of many of the judges of the 
Supreme Court appear infrequently in the 
reports. The reason of this is apparent. 
The chief judicial service performed by some 
of them has been that of presiding at the 
trial of cases at misi prius. They served 
their generation faithfully, and rendered val- 
uable service to the State ; but the results of 
their labors are unrecorded, and exist only 
in the memory of men. 

The method of electing the judges by the 





General Assembly has worked well in the 
main, and it is doubtful if either election 
by the people or appointment by the Gov- 
ernor would have given the State judges of 
higher ability. The legislators have not 
always made their selection of judges from 
the political party having a majority. Judge 
Bradley and George H. Brown were elected 
chief-justices by their political opponents. 
The latter, however, declined to accept the 
office. Personal rather than political con- 
siderations have sometimes influenced the 
legislators, and it has been the subject of 
adverse criticism that the General As- 
sembly has with great frequency raised 
its own members to the Supreme Court 


| bench. 


The judicial system of Rhode Island is a 
logical development from the political and 
social organization of the State. The land 
of historic individuality, and the most demo- 
cratic of the American colonies, the people 
have ever held fast to the idea that they are 
the safest repository of all the powers of 
government, and that frequent elections are 
the best means of keeping their officers in 
touch with public sentiment, and the only 
safeguard against official encroachment upon 
popular rights. In obedience to this idea, 
the judges were elected annually for nearly 
two hundred years, and under the Consti- 
tution the people still retain the power of 
removing the judges by the vote of their 
representatives in the General Assembly. 











544 


The Green Bag. 





LEGAL INCIDENTS. 


V. 


A GREAT LEGAL VICTORY. 


e RIVATE John Allen,” of Mississippi, 

who became the wit of the House of 
Representatives with the death of Sunset 
Cox, tells a good story on himself of how he 
came to be a profound lawyer. 

A party of members were telling yarns in 
the cloak-room of the House, and when 
Allen’s turn came he told this one: — 

“T want to tell you of the greatest legal 
victory of my life,” said Allen, as he lighted 
a cigar and propped his feet against the wall 
in true Southern style. “It was down in 
Tupelo, during the trying period just after 
the war. I was at that time a practising 
lawyer, — that is, I practised when I had 
any cases to practise with. One day old 
‘Uncle’ Pompey, one of the old negroes of 
the settlement, came into my office and 
said, — 

“* Mars John, I wants you to cl'ar me. 
I’se gwine to be ’rested for stealin’ of two 
hams out en de cross-road store.’ 

“* Well, Pompey,’ I asked, ‘ did you really 
steal the hams?’ 

“* Mars John, I just took ’em.’ 

“* Did any one see you?’ I asked. 

“* Yar, boss,’ said the old negro, disconso- 
lately ; ‘two ole white buckrats.’ 

“*Well, Pompey,’ I replied, ‘I can’t do 
anything for you under the circumstances.’ 

“*Now, Mars John,’ said old Pompey, 
‘here’s ten dollars. I jist want you to try.’ 

“Well, I consented to try,” said Allen. 
“The case was to be heard before an old 
magistrate named Johnson. He was totally 
uneducated, and was moreover a perfect dic- 
tator ; and no negro ever came before him 
who was not fined the maximum penalty, 
and sent to his field to expiate the crime in 
the sweat of his brow. 

“The magistrate heard the case. Every 
possible proof was brought to show that 
Pompey stole the hams. There could be no 





doubt of it from the testimony. I did not 
put a single question to any of the wit- 
nesses ; but when the testimony was all in I 
arose, and in my most dignified manner ad- 
dressed the magistrate : — 

““* May it please your honor, it would be 
useless for me to argue the position he holds, 
and before one who would adorn the Supe- 
rior if not the Supreme Court bench of this 
grand old Commonwealth ; and I may say 
that those who know you best say that you 
would grace even the Supreme Court of the 
United States,—the highest tribunal in 
the land. It will be useless to dwell upon the 
testimony ; you have heard it, and know the 
case as well as Ido. However, it may not be 
out of order for me to call your honor’s at- 
tention to a short passage in the old English 
law which clearly decides this case, and 
which for the moment your honor may have 
forgotten.’ 

“Then I fished down into my pocket and 
drew forth, with a great flourish, an old copy 
of ‘Julius Cesar.’ I opened it with great 
dignity to the first page, and read the line 
which is familiar to every schoolboy: ‘Om- 
nia Gallia in partes tres divisa est.’ ‘That 
decides the case,’ said I, throwing the book 
upon the table. ‘That clearly acquits the 
defendant.’ 

“ With great dignity and solemnity I then 
took my seat. The old magistrate was com- 
pletely nonplussed. He looked at me a 
moment quizzically, and scratched his head ; 
then, turning to Pompey, he raised himself 
to his full height, and said, — 

“* Pompey, I know you stole them hams ; 
but by the ingenuity of your lawyer I’ve got 
to let you go. Git out!’ said he, as he 
planted his No. 9 in the seat of Pompey’s 
trousers ; ‘and if you ever come here again, 
lawyer or no lawyer, you git six months.’” 


| — Atlanta Constitution. 
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THE WIDOW AND HER GUN. 


[4 gun passes to a widow under her husband's will giving her all the “ household 
property in the dwelling-house,” and the use of the house for her life.| 





MATTER OF FRAZER, g2 New York, 239. 


leone preparing to depart this life, 
The household property within his house, 
Likewise the use throughout her natural life 
Of the said house, he willed unto his spouse. 


Among those properties there was a gun 
Wherewith at Bloody Creek or Bunker Hill 

Perchance his ancestor had thought it fun 
With shot some red-skin or red-coat to fill. 


Or possibly it was of later date, 
And from behind a fabled cotton bale 
Had sent intrusive Briton to his fate, 
And forced his gallant comrades to turn tail. 


Perhaps against the wall of Monterey 
It may have made the tropic echoes start ; 
Perhaps from Bull Run it had run away, 
Exemplifying valor’s better part. 


Perhaps ’t was but a humble fowling-piece, 
Or possibly designed for “ turkey-shoot,” 

Or rats, or skunks, or dogs too fond of fleece, 
Or for marauding boys too fond of fruit. 


Or maybe it had shone with brightest ray 
When it had helped to make a host retreat 

In fierce sham-fight, on general training-day, 
Predestined to unmerited defeat. 


On this great point the book affords no history; 
And lest the reader think that I have mocked, 
I leave the matter in its pristine mystery, — 
I will not, like a gun, “go off halfcocked.” 





The Green Bag. 








But Frazer’s most unnatural next of kin 

Were vexed to have the widow get the gun; 
Said ‘twas not “household property” within 

A solitary case since time had run. 


Their counsel argued that they could n’t find 
Its use about the house in law or grammar; 

It could not saw nor chop nor wash nor grind, 
Nor serve for poker, rolling-pin, nor hammer. 


But they forgot its immemorial use, 
As fastened to the ceiling by two hooks, 
It served to dry the vigorous, pungent juice 
Of strings of apples hung there by the cooks. 


But Bangs, the lawyer on the other side, — 
And most appropriately named was he, — 
This foolish argument did much deride, 
And doubtless in the end did dance with glee; 


For this wise court let Mrs. Frazer go, 

Loaded for bear or prison-bird or grouse, 
Because the next-of-kin had failed to show 

She might not need it “to defend the house.” 


Most just decision ; for as all men know, 
A house in wilds of Caledonia village 

Is much exposed to dangers high and low, 
Of riot, burglary, and theft and pillage, 


From tramp and beggar and from harvest-hand, 
And dog of wits bereft, which to and fro 
Prey unrestrained on that unhappy land, 
And full of apple-pie and mutton go. 


No matter if the widow could n’t shoot, 

Nor knew the muzzle from the deadly breach, ~ 
It just as well her purposes did suit 

To have the empty gun within her reach. 
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Just let her at a window, gun in hand, 


And he’d indubitably understand 


By one means or the other he must die. 


The gun in 92 New York makes its report, 


As ’t was a serious matter of o-pinion,’ 
’T was wisely left to Finch, judicial fowl, 
As sound in subjects of the law’s dominion 
As if he were Minerva’s big-eyed owl. 
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But draw a bead on tramp in quest of pie, 
The parties therefore were discharged from court; 
The widow with her husband’s gun went off; 
And leaves the next of kin to legal scoff. 
OLDEST OF KNOWN WILLS. 
Amenemhat IV., or 2548 B. c. This latter 


GC hers discovery of the earliest known will 

is an event which possesses an interest 
for others besides lawyers, and there seems 
no reason to question either the authenticity 
or antiquity of the unique document which 
Mr. Flinders Petrie has unearthed at Kahun, 
or, as the town was known forty-five hun- 
dred years ago, Illahun. The document is 
so curiously modern in form that it might 
almost be granted probate to-day. But, in 
any case, it may be assumed that it marks 
one of the earliest epochs of legal history, 
and curiously illustrates the continuity of 
legal methods. It is, however, needless to 
labor the value, socially, legally, and. histori- 
cally, of a will that dates back to patriarchal 
times. 

It consists of a settlement made by one 
Sekhenren in the year 44, second month of 
Pert, day 19,—that is, it is estimated, the 
44th of Amenemhat III., or 2550 B.c., in favor 
of his brother, a priest of Osiris, of all his 
property and goods; and of another docu- 
ment, which bears date from the time of 





instrument is, in form, nothing more nor less 
than a will, by which, in phraseology that 
might well be used to-day, the testator set- 
tles upon his wife, Teta, all the property 
given him by his brother for life, but forbids 
in categorical terms to pull down the houses 
“which my brother built for me,” although 
it empowers her to give them to any of her 
children that she pleases. A “lieutenant,” 
Siou, is to act as guardian of the infant 
children. 

This remarkable instrument is witnessed 
by two scribes, with an attestation clause 
that might almost have been drafted yester- 
day. The papyrus is a valuable contribution 
to the study of ancient law, and shows, with 
a graphic realism, what a pitch of civilization 
the ancient Egyptians had reached, at least 
from a lawyer’s point of view. It has hith- 
erto been believed that in the infancy of the 
human race wills were practically unknown. 
There probably never was a time when tes- 
taments, in some form or other, did not ex- 
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ist; but, in the earliest ages, it has so far 
been assumed that they were never written, 
but were nuncupatory, or delivered orally, 
probably at the death-bed of the testator. 
Among the Hindus to this day the law of 
succession hinges upon the due solemniza- 
tion of fixed ceremonies at the dead man’s 
funeral, not upon any written will. And it 
is because early wills were verbal only that 
their history is so obscure. It has been as- 
serted that among the barbarian races the 
bare conception of a will was unknown ; 
that we must search for the infancy of testa- 
mentary dispositions in the early Roman law. 
Indeed, until the ecclesiastical power assumed 
the prerogative of intervening at every break 
in the succession of the family, wills did not 
come into vogue in the West. But Mr. Pet- 
rie’s papyrus seems to show that the system 
of settlement or disposition by deed or will 
was long antecedently practised in the East. 

And this archaic instrument is also re- 
markable as the first recognition of the power 
of woman to acquire and exercise rights of 
property, a fact which in itself affords evi- 
dence of the advanced code of thought that 
prevailed in Egypt with regard to woman’s 
rights. The story of Hatshepsu, the Eliza- 
beth of Egyptian history (whose throne is 
now preserved in the British Museum), sup- 
ports this view, although it is true that that 
energetic queen long reigned in the name of 
the brother whose throne she had usurped. 
It was only when the fraud was discovered 
that she resorted to the expedient of cloth- 
ing herself in man’s attire, and adorning her- 
self with all the insignia of royalty. Since 
she is represented on the sculptures at EI- 
Assaseef as bearded, and most of the allu- 
sions to her have the masculine prefix, we 
must, however, assume that she had exceeded 
the rights of hersex. But this gift of prop- 
erty to the wife of a priest of Osiris by her 
lord and master shows, unless the lady pos- 
sessed peculiar ecclesiastical privileges, that 
in Egypt women actually enjoyed, long be- 
fore the time of Hatshepsu, very solid rights. 

It is further clear that no known will — 





not the Roman will, nor the indigenous will 
of Bengal —can any longer be accepted as 
the most primitive form. Among the Jews we 
all know that there was no provision for the 
privileges of testatorship. It was a causus 
omisst in the Mosaic law, and it was only the 
later Rabbinical jurisprudence that allowed 
the power of disposition to attach when all 
the kindred entitled under the Mosaic sys- 
tem to succeed had failed or become undis- 
coverable. Again, allodial property was, 
among the primitive Teutons, strictly re- 
served to the kindred, and was incapable of 
being disposed of by testament, or even by 
conveyance. Among the early Germans, as 
among the Hindus, male children were co- 
proprietors with their father, and the endow- 
ment of the family could not be varied 
except by common consent. 

It is, therefore, not surprising to find that 
in Teutonic countries it was only other sorts 
of property of a more modern character — 
chattels and the like—that could be dis- 
posed of in this way, or be succeeded to by 
women at all. This papyrus illustrates a 
phenomenally early variation from the rule 
of succession. According to ancient usage, 
it would have been supposed that the princi- 
ple of inheritance, which was a fundamental 
part of the patriarchal system, would have 
insured the succession of the sons to the 
very property which is by this settlement 
given to their mother for life ; so that the 
whole history of the family becomes unset- 
tled by this bold departure from what has 
been believed to be immemorial custom. 
Even in the early days of modern jurispru- 
dence, wills were rarely allowed to dispose 
absolutely of a dead man’s assets. And yet 
here we have an instrument which seems to 
indicate the possession of an absolute power 
of disposition over property of all kinds, in- 
cluding lands and houses, recognized both 
in theory and practice more than four thou- 
sand years ago. 

The survival of a will executed, as alleged, 
before the time of Abraham, overturns, of 


| course, the notion which has hitherto been 
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accepted unconditionally, that the right of | giving legacies. It is no longer the Old Tes- 


inheritance or descent was allowed much 
earlier than the right of devising by testa- 
ment. Abraham himself, prior to the promise 


tament, “ with the copper and the scales,” 


_ which is the first step in the evolution of its 


that his seed should succeed him, had chosen | 


Eliezer, his steward, as his heir, in accord- 
ance with the primitive usage which allowed 
a man, on the failure of children, to appoint 
his servants born in his house his successors. 
But this is readily distinguishable from the 
right of testamentary disposition ; and it is, 
withal, impossible to trace the true analogies 
between this Egyptian will and wills as we 
know them, or even the wills of the Romans. 
The gap is too wide ever to be filled up. 
The rarity of evidence of testamentary 
power in archaic communities is such that 
its bare existence prior to Roman times is 
commonly disputed, and students have al- 
ways suspected all rudimentary and inchoate 
forms of it to be of Roman origin. 
may perhaps now be doubted. 

The Athenian will, if not indigenous, may 
have been borrowed, not from Rome, but 
from Egypt. The pedigree of modern wills 
cannot, if Mr. Petrie’s suggestions be cor- 
rect, be traced back finally to the plebeian 
will, legalized by the law of the Tweive Ta- 
bles, which, it is conjectured, first gave the 
power of putting a will into writing and of 


modern counterpart. The oldest English 
will, it may be remarked, of which any rec- 
ord is extant, is that of Alfred the Great, 


| which was preserved in the register of the 


This | 


Abbey of Newminster, at Winchester. In 
this, it is curious to notice, — subject to the 
sanction and support of the Witenagemote, 
— he devised and bequeathed his lands and 
moneys in various proportions among his 
sons and daughters. William the Conqueror, 
too, as every school-boy knows, did not scru- 
ple to devise the realm of England by will 
to William Rufus. But in general, the old 
Frisian customary law of inheritance pre- 
vailed in this country, in spite of the efforts 
of the ecclesiastical authorities, and it was 
not until the reign of Henry VIII. that a 
will of lands was permitted. As for our 


' modern wills and their intricate incidents, 


| creatures of statute. 


all that need be said is that they are the 
It would be a difficult 
task to establish the analogies between them 
and this testament of an Egyptian priest, 
made forty-five hundred years ago. But, 
nevertheless, it seems to put the period of 
legal evolution some twenty centuries back. 
— Standard. 





NOBLESSE DE LA ROBE. 


ie these degenerate days, when the dig- 

nity of the legal profession is but indif- 
ferently regarded by some of its members, 
and some “counsellors at law” are not 
ashamed to set up capacious shingles and 
boards of advertisement on their premises, 
as a means of attracting public attention, of 
a size which would more appropriately give 
notice of adry-goods store or a grocery, — it 
may not be inappropriate to recall the high 
and proud position which in other countries 
the profession and the office of advocate has 


79 
/- 


sustained. Nowhere, perhaps, did the pro- 
fession of the law ever attain a prouder 
position than in the fair land of France in 


| former times. Mr. Forsyth, in his admirable 


work “ Hortensius,” gives an interesting ac- 
count of the palmy days of advocacy in 
France. Beside her mailed chivalry stood 
an order of men known as the Wodlesse de la 
robe, whose only patent of nobility was ad- 
mission on the réle of advocates, and from 
whose ranks were taken the magistrates 
who, as members of the Parliament of Paris, 
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represented the feudal court and council of 
the ancient kings. The Parliament, it is 
true, might be called on to act as an advis- 
ing council to the sovereign; but as regards 
law promulgation, its principal duty was 
merely to register the royal decree. Be- 
yond it was the great court of justice of the 
kingdom, corresponding to the Aula Regis 
of England, which followed the monarch of 
that kingdom. The reign of Philip the Fair 
presents the most important epoch in the 
history of the Bar of France; and the law 
then administered consisted of feudal, canon, 
and civil law, and for the proper study of 
the two latter it became necessary to call in 
the assistance of the clergy, who alone in 
those times were capable of undertaking it. 
The clerical element, however, diminished in 
subsequent reigns. The advocates who at- 
tended Parliament were always spoken of as 
an order, —a name which they retained until 
the Revolution of 1789. Every one admitted 
as a member of it, or allowed to enroll his 
name on the list, was obliged to take an 
oath of advocacy. This oath, however, 
could not be administered without previous 
examination, “in order that people might 
not be deceived and betrayed into placing 
their affairs in the hands of an advocate 
who could do nothing in a cause.” The 
candidate then became an avocat écoutant, 
and entered upon a novitiate for several 
years of study and attendance on the court, 
before his name was actually inscribed 
upon the roll of advocates. He then be- 
came a duly qualified member of the order, 
and subject to its rules and discipline. 
Among many other prohibitions, we find 
the following : — 








1. He was not to undertake just and 


| unjust causes alike without distinction, 


nor maintain such as he undertook, with 
trickery, fallacies, and misquotations of au- 
thorities. 

2. He was not in his pleadings to in- 
dulge in abuse of the opposite party or his 
counsel. 

3. He was not to compromise the inter- 
ests of his clients, by absence from court 
when the cause in which he was retained 
was called on. 

4. He was not to violate the respect due 
to the court, by either improper expressions 
or unbecoming gestures. 

5. He was not to exhibit a sordid avidity 
of gain, by putting too high a price upon his 
services. 

6. He was not to make any bargain with 
his client for a share in the fruits of the 
judgment he might recover. 

7. He was not to lead a dissipated life, or 
one contrary to the modesty and gravity of 
his calling. 

8. He was not, under pain of being dis- 
barred, to refuse his services to the indigent 
and oppressed. 

While these rules breathe the very spirit 
of chivalry, they form an admirable code for 
the guidance of advocates even in the pres- 
ent age. Purity of life and disinterested zeal 
in the cause of the poor and friendless were 
enjoined upon the chevalier and advocate 
alike ; and doubtless the resemblance be- 
tween the two professions, of which the 
latter was thus reminded, had a powerful 
effect in producing a tone of high-minded 
feeling, which ought ever to be character- 
istic of the bar. 
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CAUSES CELEBRES. 


XXI. 


A GHOST 


IN COURT. 


HETHER or not the defective ven- | elicited as to make the record worth preserv- 


tilation of our courts of law be ini- 
mical to the subtle fluid of which phantoms 
are composed, or whether these sensitive 
essences, oppressed with the absurdities of 
forensic costume and manners, take fright at 
the first glimmer of a counsellor’s wig or at 
the titter which follows a counsellor’s joke, 
there can be no question of the extreme dif- 
ficulty that has always been experienced in 
bringing a spectre fairly to judicial book. 

So long as the proceedings retain an extra- 
judicial character, no gentleman on the ex- 
tensive réle of attorneys could devote his 
time and abilities more zealously to the get- 
ting up of a case than has your unfee’d film. 
Not content with fulfilling the office of de- 
tective, the indefatigable phantom has sug- 
gested needful testimony, indicated lines of 
prosecution, collected witnesses, and — all 
being ready — marched, so to speak, up to 
the very door of the judgment hall. There, 
however, for some reason or other, the 
spectre has invariably come to a stand. The 
prospect of a cross-examination by a scepti- 
cal counsellor, whose incredulity goes the 
length of doubting one’s very existence, may 
have something to do with it. Whatever 
the cause may be, certain it is that his ghost- 
ship remains outside, and a tacit understand- 


ing seems to have been arrived at to eliminate | 


the accusing shade altogether. 

In the French courts the questions of 
ghost or no ghost—and if the former, 
what might be the worth of the ghost’s tes- 
timony —seem to have been permitted a 
wider range. Counsel have been freely 
heard on either part. Ina case that many 
years ago stirred up the whole philosophy 
of the subject, so much curious matter was 


ing. It is an illustration of the familiar man- 
ner in which a not distant generation dealt 
with the subject. 

Honoré Mirabel, a poor laborer, on the es- 
tate of a family named Gay, near Marseilles, 
invoked the protection of the law under the 
following extraordinary circumstances : — 

He declared that while lying under an 
almond-tree, late one night, striving to sleep, 
he suddenly noticed a man of remarkable 
appearance standing, in the full moonlight, 
at the window of a neighboring house. 
Knowing the house to be unoccupied, he 
rose to question the intruder, when the latter 
disappeared. A ladder being at hand, Mira- 
bel mounted to the window, and on entering 
found no one. Struck with a feeling of ter- 
ror, he descended the ladder with all speed, 
and had barely touched the ground, when a 
voice at his back accosted him, — 

“Pertuisan [he was of Pertuis], there is 
a large treasure buried close at hand. Dig, 
and it is yours.” 

A small stone was dropped on the terrace, 
as if to mark the spot alluded to. 

For reasons not explained, the favored 
Mirabel shrank from pursuing the adventure 
alone, but communicated with a friend, one 
Bernard, a laborer in the employ of the 
farmeress Paret. This lady being admitted 
to their confidence, the three assembled next 
night at the place indicated by the spectre, 
and, after digging to a considerable depth, 
came upon a large parcel wrapped in many 
folds of linen. Struck with the pickaxe, it 
returned unmistakably the melodious sound 
of coin; but the filthy and, as Paret sug- 
gested, plague-stricken appearance of the 





covering checked their eager curiosity, un- 
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til, having been conveyed home and well 
soaked in wine, the parcel was opened, and 
* revealed to their delighted gaze more than a 
thousand large gold pieces, subsequently as- 
certained to be Portuguese. 

It was remarkable, yet so it was, that 
Mirabel was allowed to retain the whole of 
the treasure. Perhaps his friends felt some 
scruple in interfering with the manifest in- 
tentions of the ghost. But Mirabel was not 
much the happier for it. He feared for the 
safety of his wealth, — he feared for his own 
life. Moreover, the prevailing laws respect- 
ing ‘‘treasure-trove” were peculiarly expli- 
cit, and it was questionable how far the 


decision of the ghost might be held to over- | to pay on demand, acquitting him, moreover, of 


In France, of treasure found in | forty livres which he owes me. Done at Mar- 


ride them. 





highway, half belonged to the king, half to | 


the finder ; if in any other public place, half 
to the high-justiciary, half to the finder; if 
discovered by magical arts, the whole to the 
king, with a penalty upon the finder. If, 
when discovered, the treasure were concealed 
from the proprietor of the ground, the finder 
forfeited his share. To these existing claims 
the phantom had made no allusion. In his 
perplexity, honest Mirabel bethought him 
of another friend, one Auguier, substantial 
tradesman of Marseilles. 

The advice of this gentleman was that the 
secret should be rigorously confined to those 
who already knew it, while he himself (Au- 
guier) was prepared to devote himself, heart 
and soul, to his friend’s best interests, lend 
him any cash he needed (so as to obviate the 
necessity of changing the foreign money), 
attend him whithersvever he went, and, in 
fine, become his perpetual solace, monitor, 
and guard. 

To prevent the possibility of his motives 
being misinterpreted, the worthy Auguier 
took occasion to exhibit to his friend a 
casket, in which was visible much gold and 


silver coin, besides a jewel or two of some | 


value. 
The friendship thus happily inaugurated 
grew and strengthened, until Mirabel came 











whole treasure to the custody of his friend, 
and appointed a place and time for that 
purpose. 

On the way to the rendezvous, Mirabel 
met with an acquaintance, Gaspard Deleuil, 
whom — Auguier being already in sight — 
Mirabel requested to wait for him at the side 
of a thicket; then, going forward, he handed 
to the trusty Auguier two sealed bags, one 
of them secured with a red ribbon, the other 
with a blue, and received in return an instru- 
ment conceived in the following satisfactory 
terms : — 


I acknowledge myself indebted to Honoré 
Mirabel twenty thousand livres, which I promise 


seilles this seventh of September. 
(Signed) Louis AUGUIER. 


This little matter settled, Mirabel rejoined 
Deleuil, and next day departed for his native 
village. After starring it there for a few 
weeks, the man of wealth revisited Mar- 
seilles, and having passed a jovial evening 
with his friend and banker Auguier, was on 
his way home, when, at a dark part of the 
road, he was set upon by a powerful ruffian, 
who dealt him several blows with some sharp 
weapon, flung him to the ground, and es- 
caped. Fortunately, the wounds proved 
superficial. 

This incident begat a certain suspicion in 
the mind of Mirabel. As soon as he was 
able, he repaired to Marseilles, and demanded 
of Auguier the return of his money or liqui- 
dation of the bond. His friend expressed 
his extreme surprise. What an extraordi- 
nary application was here! Money! What 
money? He indignantly denied the whole 
transaction. Mirabel must be mad. 

To establish his sanity, and at the same 
time refresh the memory of his friend, Mira- 
bel without further ceremony appealed to 


| the law ; and in due course the Lieutenant- 


to the prudent resolution of intrusting the | 


Criminel, with his officer, made his appear- 
ance at the house of Auguier, to conduct the 
perquisition. Search being made on the 
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premises, no money was found; but there 
were discovered two bags and a red ribbon, 
which were identified by Mirabel as those 
which he had delivered to his friend. 

The account given by the latter differed, 
in some material particulars, from that of 
Mirabel. He had enjoyed, indeed, some cas- 
ual acquaintance with that gentleman. They 
had dined together once at his (Auguier’s) 
house. He had accepted the hospitality 
of Monsieur Mirabel, as often, at a tavern. 
He had advanced that gentleman a crown. 
Mirabel had spoken of a ghost and money, 
and had talked of placing the latter in his 
charge. At present, he had, however, lim- 
ited his confidence to the deposit of two 
empty bags and ared ribbon. All the other 
allegations he indignantly denied. 

Deeply impressed with the marvellous his- 
tory, the Lieutenant-Criminel decided that 
the matter should be sifted to the bottom. 
The process continued. 

Magdalene Paret deposed that Mirabel 
had called on her one day, looking pale and 
agitated, and declared that he had been hold- 
ing converse with an apparition, which had 
revealed to him the situation of some buried 
treasure. She was present when the parcel, 
apparently containing money, was found, 
and she remembered Mirabel’s stating, sub- 
sequently, that he had placed it for safety 
in the hands of Auguier. 

Gaspard Deleuil repeated the narrative 
told by Mirabel of the ghost and the gold, 
adding that he had met him on the 7th of 
September, near the Porte des Fainéants 
(Idlers’ Gate), carrying two bags; that he 
saw him hand them over to a man who ap- 
peared to be waiting for him, and saw him 
receive in return a piece of paper; and that, 
on joining him, Mirabel stated that he had 
intrusted to Auguier some newly found 
treasure, taking his acknowledgment for the 
same. 

Francois Fourniére, the third witness, 
confirmed the story of the spectre and the 
money, as related by Mirabel, who appeared 
deeply stricken by the extraordinary favor 





shown him in this supernatural visitation. 
On his pressing for a sight of the treasure, 
Mirabel took the witness to his chamber, 
and removing some bricks from the chim- 
ney, displayed a large bag filled with gold 
coin. Having afterwards heard of Auguier’s 
alleged dishonesty, the witness reproached 
him with it; when he became deadly pale, 
and entreated that the subject might be 
dropped. 

Other witnesses deposed to the sudden 
intimacy, more noticeable on account of 
their difference in station, that had sprung up 
between Mirabel and Auguier, dating from 
the period of the discovery of the gold. 
Sundry experts bore testimony to the re- 
semblance of the writing of the receipt, 
signed “Louis Auguier,” to the autograph 
of the latter. 

The ghost and Mirabel carried the day. 
In fact, it was a mere walk over the course. 
The Lieutenant-Criminel, entirely with them, 
decreed that Auguier should be arrested 
and submitted to the question. 

Appeal, however, was made to the Parlia- 
ment of Aix, and the matter began to excite 
considerable notice. Persons were found to 
censure the ready credence given by the 
Lieutenant-Criminel to the story of the 
ghost; and, the case coming to hearing, an 
able advocate of the day buckled on his 
armor to do battle with the shade. 

Is it credible, he asked, that a spirit 
should quit the repose of another world 
expressly to inform M. de Mirabel, a gen- 
tleman with whose existence it seems to 
have had no previous acquaintance, of the 
hiding-place of this treasure? How offi- 
cious must be the nature of that ghost 
which should select, in a caprice, a man 
it did not personally know, to enrich him 
with a treasure for the due enjoyment of 
which his social position made him so unfit? 
How slight must be the prescience of a 
spirit that could not foresee that Mirabel 
would be deprived of his treasure by the 
first knave he had the misfortune to trust! 
There could be no such spirit, be assured ! 
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If there were no spectre, there was, ac- 
cording to all human probability, no gold; 
and if no gold, no ground for the accusation 
of Auguier. 

Descending to the earthly reasoning, was 
it likely that Mirabel would intrust to 
Anguier a treasure of whose actual value 
he knew nothing, or that he would take in 
return a receipt he had not seen the giver 
write? How was it, pray, that the woman 
Paret and Gaspard Deleuil demanded no 
share in the treasure so discovered? Were 
these excellent persons superior to the com- 
mon weaknesses of humanity, — curiosity, 
and the lust of gain? The witness Paret 
certainly saw the discovery of a parcel, but 
the rest of her evidence was hearsay. The 
witness Deleuil saw the exchange of bags 
and paper; but all the rest —spectre in- 
cluded — was hearsay. And when the wit- 
ness Fourniére declared that Auguier, being 
taxed with robbery, turned deadly pale, Au- 
guier frankly —nay, proudly — confessed 
it, stricken as that honorable burgher was 
with horror at a charge so foul and unex- 
pected! The climax of injustice was surely 
reached when this respected, estimable, sub- 
stantial merchant of France’s proudest sea- 
mart was, on the uncorroborated word of a 
ghost (for on this it must be traced), sub- 
mitted to the torture. In criminal even 
more than in civil cases, that which seems 
repugnant to probability is reputed false. 
Let a hundred witnesses testify to that 
which is contrary to nature and the light of 
reason, their evidence is worthless and vain. 
Take, as example, the famous tradition 
which gives an additional interest to the 
noble house of Lusignan, and say that cer- 
tain persons swore that the fairy Melusina, 
who had the tail of a serpent, and bathed 
every Saturday in a marble cellar, had re- 
vealed a treasure to some weak idiot, who 
was immediately robbed of it by another. 
What would be thought of a judge who 
should, on such testimony, condemn the 
accused? Is it on such a fairy fable that 
Auguier, the just, the respected family- 





father, the loyal patriot, must be adjudged 
guilty? Never! Such justice might be 
found at Cathay, might prevail in the yet 
undiscovered islands of the Eastern Archi- 
pelago; but in France—no. There re- 
mained, in short, but one manifest duty to the 
court; namely, to acquit, with all honor, this 
much-abused man, and to render him such 
noble compensation as the injuries he had 
suffered deserved. 

It was now, however, the phantom’s in- 
nings. Turning on the court the night-side 
of Nature, the spectre’s advocate pointed out 
that the gist of Auguier’s defence consisted 
of a narrow and senseless satire upon super- 
natural visitations, involving a most unau- 
thorized assumption that such things did 
never occur. Was it intended to contradict 
Holy Writ, and to deny a truth attested by 
Scripture, by the Fathers of the Church, 
by every wide experience testimony ; finally, 
by the Faculty of Theology of Paris? The 
speaker here adduced the appearance of the 
prophet Samuel at Endor (of which Le Brun 
remarked that it was, past question, a work 
commenced by the power of evil, but taken 
from his hand and completed by a stronger 
than he) ; that of the bodies of buried saints 
after our Lord’s resurrection ; and that of 
Saint Felix, who, according to Saint Augus- 
tine, appeared to the besieged inhabitants 
of Uola. But say that any doubts could 
rationally exist, were they not completely 
set at rest by a recent decision of the Fac- 
ulty of Theology? “ Desiring,” says this en- 
lightened decree, “to satisfy pious scruples, 
we have, after a very careful consideration of 
the subject, resolved that the spirits of the 
departed may, and do by supernatural power 
and divine license, reappear unto the liv- 
ing.” And this opinion was in conformity 
with that pronounced at Sorbonne two cen- 
turies before. 

However, it was not dogmatically affirmed 
that the spirit which had evinced this in- 
terest in Mirabel was the ghost of any 
departed person. It might have been a 
spirit, whether good or evil, of another kind. 
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That such a spirit can assume the human 
form few will deny when they recall that 
the Apostles held that belief, mistaking their 
Lord, walking on the waves of Galilee, for 
such an one. The weight of probability, 
nevertheless, inclines to the side of this 
singular apparition being, as was first sug- 
gested, the spirit of one deceased, — perhaps 
a remote ancestor of Mirabel, — perhaps one 
who in this life sympathized with honest en- 
deavor, and sought to endow the struggling, 
toiling peasant with the means of rest and 
ease. And with regard to, this reappear- 
ance a striking modern instance seemed 
pertinent to the question at issue. The 
Marquis de Rambouillet and the Sieur de 
Précy, aged respectively twenty-five and 
thirty, were intimate friends. Speaking one 
day of the prospect of a future state of be- 
ing, their conversation ended with a mutual 
compact that the first who died should re- 
veal himself to the survivor. Three months 
afterwards the Marquis went to the war 
in Flanders, while De Précy, sick with 
fever, remained in Paris.. One night the 
latter, while in bed, heard the curtains move, 
and turning, recognized his friend, in buff 
coat and. riding-boots, standing by the bed. 
Starting up, he attempted to embrace the 
visitor; but the latter, evading him, drew 
apart, and in a solemn tone informed him 
that such greetings were no longer fitting ; 
that he had been slain the previous night 
in a skirmish ; that he had come to redeem 
his promise, and to announce to his friend 
that all that had been spoken of a world to 
come was most certainly true; and that 
it behooved him (De Précy) to amend his 
life without delay, as he would himself 
be slain within a very brief period. Find- 
ing his hearer still incredulous, the Mar- 
quis exhibited a deadly wound below the 
breast, and immediately disappeared. The 
arrival of a post from Flanders confirmed 
the vision. The Marquis had been slain 
in the manner mentioned. De Précy him- 
self fell in the civil war then impending. 


(The speaker here cited a number of kin- | 





dred examples belonging to the period, such 
as, in later days, have found parallels in the 
well known stories of Lord Tyrone and 
Lady Betty Cobb, Lord Lyttelton and M. P. 
Andrews, Prince Dolgorouki and Apraxin, 
the ex-queen of Etruria and Chipanti, with 
a long list of similar cases; and then ad- 
dressed himself to the terrestrial facts.) 
It was proved by Magdalene Paret that 
the treasure was actually found. By the 
witness Deleuil, it was traced into the 
possession of Auguier. By other witnesses 
it was shown that Auguier had made use 
of some artifices to obtain the custody of the 
gold, cultivating a romantic attachment for 
this humble laborer, and seeking to inspire 
him with fears for his personal safety so long 
as he retained possession of so large a sum. 
Upon the whole, unless it had been prac- 
ticable to secure the attendance and oral tes- 
timony of the very phantom itself, the claim 
of Mirabel could hardly address itself more 
forcibly to the favored judgment of the court. 
It may be that this little deficiency in the 


,chain of the evidence weighed more than 


was expected with the Parliament of Aix. 
At all events, they demanded further proof; 
and the peasant Bernard was brought for- 
ward, and underwenta very rigid examination. 

He stated that on a certain day in May 
Mirabel informed him that a ghost had re- 
vealed to him the existence of some secreted 
treasure; that on the following morning 
they proceeded together to the spot indi- 
cated by the apparition, but found no money ; 
that he laughed at Mirabel, snapped his 
fingers at the story, and went away; that 
he nevertheless agreed to a further search, — 
the witness Magdalene Paret being present, 
—but found nothing; that subsequently 
Mirabel declared that he had discovered 
eighteen pieces of gold, then twelve, finally 
thirty-five, but displayed none of them ; that 
Mirabel had, however, sent by him twenty 
sols to a priest, to say masses for the soul 
of the departed, to whom he owed so much; 
and that he had spoken of handing over the 
treasure to Auguier, and taking the latter’s 
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receipt, which certainly seemed to be the 
same now produced, signed ‘“‘ Louis Auguier.” 

The matter was obscure and puzzling. 
There was, by this time, no question that 
this large sum of money had somehow come 
into the possession of Mirabel. He could 
not, by skill or labor, have realized the hun- 
dredth part of it. No one had been robbed, 
for the notoriety of the case would at once 
have produced the loser. If Mirabel had 
found it (and there were the witnesses who 
proved the discovery many feet below the 
surface, in an undisturbed corner of the ter- 
race), who revealed the precious deposit to 
this poor simple clown? The scale was in- 
clining, slowly and steadily, to the spectral 
side, when some new and startling evidence 
appeared. 

Auguier proved that subsequently to the 
alleged delivery of the treasure into his 
hands, Mirabel had declared that it was still 
concealed in the ground, and had invited his 
two brothers-in-law from Pertuis to see it. 
Placing them at a little distance from the 
haunted spot, he made pretence of digging, 
but suddenly raising a white shirt, which he 
had attached to sticks placed crosswise, he 
rushed towards them, crying out, “The 
ghost! the ghost!” One of these unlucky 
persons died from the impressions engen- 
dered by this piece of pleasantry. The sur- 
vivor delivered this testimony. 

The case now began to look less favorable 
for the spectre. It was hardly probable that 
Mirabel would take so unwarrantable a lib; 
erty with an apparition in which he believed, 
as to represent him, and that for no explain- 
able purpose, in an old white shirt! Was it 
barely possible that Mirabel was after all a 
humbug, and that the whole story was a pure 
fabrication, for the purpose of obtaining dam- 
ages from the well-to-do Auguier ? 
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intellect this not wholly impossible idea pre- 
sented itself. At all events, a new process 
was decreed, the great object of which was 
to discover in the first instance how and 
whence came the money into Mirabel's 
possession. 

Under the pressure of this inquiry, the 
witness Paret was at length brought to con- 
fess, first, that she had never actually be- 
held one coin belonging to the supposed 
treasure ; secondly, that she did not credit 
one word of Mirabel’s story ; thirdly, that if 
she had already deposed otherwise, it was at 
the earnest entreaty of Mirabel himself. 

Two experts were then examined as to the 
alleged receipt. These differed in opinion 
as to its being in the handwriting of Auguier ; 
but a third being added to the consultation, 
all three finally agreed that it was a well 
executed forgery. 

This, after twenty months, three processes, 
and the examination of fifty-two witnesses, 
was fatal to the ghost. He was put out of 
court. 

The final decree acquitted Auguier, and 
condemned Mirabel to the galleys for life, he 
having been previously submitted to the 
question. Under the torture Mirabel con- 
fessed that one Etienne and Barthélemy, a 


| declared enemy of Auguier, had devised the 





It does not appear to what astute judicial | 


spectral fable as a ground for the intended 
accusation, and, to substantiate the latter, had 
lent him (for exhibition) the sum_of twenty 
thousand livres. By an after process, Bar- 
thélemy was sentenced to the galleys for life, 
and the witnesses Deleuil and Fourniére to 
be hung up by the armpits, in some public 
place, as false witnesses. 

So far as records go, this singular case was 
the last in which, in French law-courts, the 
question of ghost or no ghost was made the 
subject of legal argument and sworn testi- 
mony. —/udicial Dramas. 
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AnOTHES year has passed, and with the 

present number we close Volume II. of 
the “ Green Bag.” Two years is not, to be sure, 
a very mature age; but even at that early period 
of its existence the “ Green Bag” has outstripped 
many of its more aged contemporaries, and is 
now read, we believe that we are speaking within 
bounds, by as many lawyers as any other legal 
periodical in the United States. Its success has 
been largely due to the kindly interest of its legal 
friends, who have, at the cost of much time and 


labor, furnished a vast amount of material with 


which to fill its columns. To them we tender 
our most sincere and heartfelt thanks, and trust 
that the excellent example set by them will be 


imitated by others of our readers, so that the | 
“Green Bag” may become the repository of the | 


bright ideas of the profession at large. 
done our best to keep the magazine up to the 
standard of excellence which we set for ourselves 
at its beginning, and we believe that our readers 
have appreciated our efforts in that direction. In 
one respect, however, we seem to have failed, 
judging from the comments of numerous corre- 
spondents. Hard as we have tried, we are told 
that our magazine, while very “ entertaining,” is 
not “useless,” and that the term is one to 
which we can lay no just claim. This is all 


We have | 


second volume, and prepare to open Volume III. 


Tue “ Green Bag”’ for 1891 will contain much of 
interest for the legal profession. The series of Su- 
preme Court articles will be continued, and will 
probably include the courts of Pennsylvania, 
Louisiana, Georgia, Maine, Tennessee, New Jersey, 
Missouri, lowa, Indiana, Virginia, Kansas, and IIli- 
nois. All these articles will be profusely illustrated 
with portraits of eminent judges. Among other 
illustrated articles we shall publish sketches of 
“Osgoode Hall”? (Canada) and the “George. 
town” Law Schools, and a brief account of the 
Superior Court of New York City (1855), ac- 
companied by a full-page group of the judges. 
Arrangements have been made for a series of 
biographical sketches of famous American law- 
yers, to be written by well known members of 
the profession ; and also a series of sketches of 
the “English Bench and Bar of To-day,” by 
an eminent English lawyer. All of these will 
be illustrated with portraits. Prof. William G. 
Hammond will continue his “Short Studies in 
the Early Common Law,” and a number of short 


| articles are promised by distinguished legal writers. 


very complimentary; but we shall still keep that | 


title flying at our mast-head, through the fear that 
if we haul it down we may be tempted to intro- 
duce something of a really “ practical” nature into 
our columns. Our sole aim will continue to be 
to “entertain’’ our weary brethren in the law in 
as “useless” a manner as possible. 

Wishing our readers, one and all, a Merry 

73 


’ 


The Causes Célébres will be continued, and will 
include several famous American cases. The usual 
supply of anecdotes, facetiz, legal antiquities, etc., 
will be provided ; and, altogether, we can safely 
promise our readers that they will find a rich treat 
in store for them. 

Tue January and February numbers of the 
“Green Bag” will contain an article on the Su- 
PREME COURT OF PENNSYLVANIA, written by Owen 
Wister, Esq., of the Philadelphia bar. The Janu- 
ary number will bring the history of the court 
down to the time of the Revolution ; and the Feb- 
ruary number will continue that history down to 
the present time. Mr. Wister has bestowed much 
time and research upon the preparation of this 
article, and the result is a most interesting and 
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valuable contribution to legal literature. The ar- 
ticle will be fully illustrated, and will contain more 
*than twenty portraits of eminent judges of the past 
and the present bench. 





SUBSCRIBERS whose subscriptions expire with this 
number should send in their renewals at once, 
accompanied by a check or P. O. order for $3. 


WE will bind the numbers of Vol. II. for sub- 
scribers sending them to us, in half morocco, for 
$1.50. 


LEGAL ANTIQUITIES. 


THERE is extant a very particular account of 
a criminal calendar for Lichfield and Lincoln, 
wherein, in the fifth year of the reign of King 
John, ten or twelve criminals, being badly thought 
of (male credité) by the jury, are ordered to purge 
themselves either by fire or water. One of the 
prisoners was hanged because he would not sub- 


| 








yers’ minds softened, a humane opinion grew up 
(and was countenanced by Lords Coke and Hale) 
that such challenge should only be disregarded 
and overruled, the law was not so ascertained 
and settled by any statute until Sir Robert Peel's 
Criminal Consolidation Act provided that every 
peremptory challenge beyond the number allowed 
by law, in case of treason, felony, or piracy, shall 
be entirely void, and the trial of such persons shall 
proceed as if no such challenge had been made. 


FACETIZ. 


OFFICER OF THE Court. Prisoner at the bar, 


| are you guilty or not guilty? 


| 
| 
| 


mit to this kind of purgation; another, being | 


a woman and sick, was permitted to defer the 
purgation by water. 


In the reign of Henry III. directions were given 


“not to try persons charged with robbery or 
murder, or other such crimes, by fire and water ; 
but for the present, until further provision can 
be made, to keep them in prison under safe 
custody.” 

In the reign of Edward II. prisoners peremp- 
torily challenging above thirty-five jurors, and 
refusing to retract their challenge, were treated 


PRISONER. Sure it’s meeself as’ll wait. 

OFFICER. Wait for what? 

PRISONER. Wait and see fwhat koind av a 
case me lawyer ’ll make out for me. — /rish Law 
Times. 





SoME years since a patent-right suit was brought 
before Judge Nelson. Hon. William H. Seward 
was counsel on one side. In summing up,- he 
occupied a whole day. The counsel on the other 
side made a long argument, and the judge charged 
the jury. After the jury had been absent about 


| two hours they came into court, and the foreman 
to the justices itinerant of the Northern Circuit, 


said : “ Your Honor, the jury would like to ask-a 
question.” “You can proceed.” “Well, your 


| Honor, we should like to know what this suit is 
| about.” 


as standing mute, and subjected to the peine forte | 


e¢ dure. It was not until the third year of Henry 
VII. that an alteration took place in this respect. 
It was then agreed by the judges of both benches 
(without a thought of consulting the legislature on 
so trivial a question), that a man who challenged 
thirty-six jurors should be hanged, and not put to 
the penance ; and it was resolved that this should 
be observed as the practice on their circuits, not- 
withstanding the contrary usage in former reigns. 
And though afterward, in course of time, as law- 











THE following decree, issued by a Colorado 
court, certainly deserves a place among our 
“Legal Facetie” : 


IN THE County CourT OF Routt Co. 


In re. 
SEPTEMBER TERM, A.D. 1888. 

In the matter of the application of , Esqr., 
of . in the county and State aforesaid, for a 
certificate of good moral character, etc. 

This day comes into open Court , Esqr., for- 
merly county surveyor of , county and State 
aforesaid, and civil engineer and gentleman, and 
moves the Court that a certificate of moral character 
and practical surveyor and civil engineer be granted; 
and it appearing to the Court from satisfactory evi- 
dence that said is a man of good moral char- 
acter and a practical surveyor and competent civil 
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engineer, it is therefore considered, ordered, and 
adjudged by the Court that such be the judgment 
of the Court, and that the same be entered on the 
records of the Court, and a certificate of the same 
be granted accordingly. 

— —, County Judge. 


It seems that a lawyer is somewhat of a car- 
penter. He can file a bill, split a hair, chop logic, 
dovetail an argument, make an entry, get up a 
case, frame an indictment, empanel a jury, put 
them in a box, nail a witness, hammer a judge, 
bore a court, chisel a client, and other like things. 


CONDEMNED MURDERER (fo LawyeR). You said 
you could get a sentence of imprisonment for life, 
and here I am to be hanged next month. 

Lawyer. That’s all right; you will be impris- 
oned for life, won’t you? — and only a month, 
instead of long, weary years. Be reasonable, 
man ! 

To some pungent remarks of a professional 
brother, a Western lawyer began his reply as 
follows : “ May it please this Court, — Resting 
upon the couch of Republican equality as I do, 
covered with the blanket of constitutional panoply 
as I am, and protected by the egis of American 
liberty as I feel myself to be, I despise the buzzing 
of the professional insect who has just sat down, 
and defy his futile attempts to penetrate with 
his puny sting the interstices of my impervious 
covering.” 





“TI assURE you, gentlemen,” said a convict, 
upon entering the prison, “the place has sought 
me, and not I the place. My own affairs really 
demand all my time and attention, and I may 
truly say that my selection to fill this position 
was an entire surprise. Had I consulted my own 
interests, I should have peremptorily declined to 
serve ; but as I am in the hands of my friends, 
I see no other course but to submit.” And he 
submitted. 

Mr. Justice MAUuLE once addressed a phenom- 
enon of innocence in a smock-frock in the fol- 
lowing words: “ Prisoner at the bar, your counsel 
thinks you innocent: the counsel for the prosecu- 
tion thinks you innocent; I think you innocent. 








But a jury of your own countrymen, in the exer- 
cise of such common-sense as they possess, which 
does not seem to be much, have found you 
‘guilty,’ and it remains that I should pass upon 
you the sentence of the law. That sentence is 
that you be kept in imprisonment for one day ; 
and as that day was yesterday, you may now go 
about your business.” 





A TENDER-HEARTED North Carolina judge of 

“ye olden time,” seeing that the evidence was 
going strongly against a young fellow who was 
being tried before him for his life, and dreading 
to pronounce the sentence which he felt to be 
inevitable, left the court-room under some pre- 
text, to which he presently returned fortified with 
several strong drinks. 
. It chanced that the judge took more than he. 
intended of the intoxicating beverage ; and when 
the jury (greatly to the surprise of every one) 
brought in a verdict of ‘ Not guilty!” he was 
slumbering heavily upon the bench, and had to 
be aroused in order to hear the decision. 

With his mind still full of the dread which had 
overwhelmed him, and utterly unable, in the be- 
wildered state of his brain, to take in the altered 
condition of affairs, the old fellow slowly erected 
himself. ‘ Jones,” he said solemnly, speaking in 
the nasal tone peculiar to him, and brushing an 
imaginary insect from his nose, as was his custom 
when under the influence of strong feeling, “it 
now becomes my painful duty —” 

“Your Honor —” put in one of the jury. 

“I beg, Mr. Robinson,” replied the judge, 
“that you will not interrupt me. Mr. Jones,” 
he continued, turning to the prisoner, “I knew 
your father, sir, an eminently respectable and 
respected citizen, who little thought that his son 
would come to the disgraceful end which is to 
be yours ; for you are to be hanged by the neck, 
sir —” 

“Your Honor,” Robinson said again, almost 
imploringly, “permit me to explain —” 

“Mr. Robinson,” replied the judge, “I must 
insist that you do not interrupt me again [strik- 
ing at the imaginary fly] while I am performing 
the most solemn duty, sir, that belongs to my 
office. Mr. Jones [turning again to the pris- 
oner], I know, sir, that this sentence, which I 
feel constrained to pronounce, is breaking the 
heart of your poor old mother there [pointing 
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to the wife of the murdered man, who, sitting 
somewhat apart, was looking daggers at the jury], 
“and, sir, bringing her gray hairs in sorrow to the 
grave. For you are to be hanged, sir, —to be —” 

“S——,” broke in Robinson, unable to contain 
himself any longer, and dropping the judicial title 
in his desperation, “you are making a fool 
of yourself. The jury has brought in a verdict of 


‘Not guilty’! — Harper's Magazine. 





NOTES. 


“Tuus the whirligig of time brings in its re- 
venges.” In People v. Wight, 38 Mich. 744, it 
was held that where a wife chokes a man while 
, her husband robs him, the jury may find that she 
did not act under her husband’s coercion. Mr. 
Bumble the beadle’s indignant protest against 
the theory of marital coercion recurs to us, when, 
after being henpecked all his married life, he was 
told that in the eye of the law his wife had been 
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and a mechanism of government. They asserted the 
supremacy and at the same time destroyed the power 
of the mikado, and by strict rules of succession, resi- 
dence, and continued possession bound up the feudal 
nobles. They reasserted the great individual virtues 
of filial piety and of feudal loyalty, and insisted on 
the traditions of military honor. ‘The sword’ was 
to be ‘the soul of the Samurai;’ and with it these 
have carried the national honor and intelligence in 
its peculiar expressions. 

“ Full recognition was given to the teaching, ‘ Thou 


| shalt not lie beneath the same sky, nor tread on the 


same earth, with the murderer of thy lord.’ The 
rights of the avenger of blood were admitted, even 
though he should pay the penalty of his life. 
“Suicide, which had long been a Japanese develop- 
ment of chivalrous feeling and military honor, was 


| still to be regarded as purifying of all stain, and, 


for the first time, allowed in mitigation of the death 


| penalty. 


coerced by him in committing a felony in his pres- | 


ence: “If that is the eye of the law, the law is a 
ass . . . and a bachelor.” 


In the Chief Court of Law of Grenada there | 


used to be a picture of a disrobed man with a 
large bundle of papers under his arm and cer- 
tain words proceeding out of his mouth, of which 
these are a translation: “I, who won my suit, am 
now stripped to the skin; what, then, must be 
the fate of him who lost it?” 


From John La Farge’s “An Artist’s Letters 
from Japan,” in the April “Century,” we quote, as 
follows, of the laws of Iyéyasi : — 


“Indeed, half a century later, the forty-seven Ronin 
(‘ wave-people,’ —- Samurai who had lost their natural 
lord and their rights) were to die in glorious suicide, 
carrying out the feudal ideal of fidelity. 

“You know the story probably: at any rate, you 
will find it in Mitford’s tales of old Japan. It is a 
beautiful story, full of noble details, telling how, by 
the mean contrivance of a certain lord, the Prince of 
Ako was put in the wrong, and his condemnation 
to death and confiscation obtained. And how, then, 
forty-seven gentlemen, faithful vassals of the dead 
lord, swore to avenge the honor of their master, and 
for that purpose to put aside all that might stand in 
the way. For this end they put aside all else they 


| cared for, even wife and children, and through every 
| obstacle pursued their plan up to the favorable mo- 





“ These laws, based on the old feudal habits, and | 


influenced and directed by the great Chinese doc- 
trines of relationships and duties, are not laws as we 
think of law, nor were they to be published. 
were to be kept secret for the use of the Tokugawa 
house ; to serve as rules for conduct in using their 
power, so as to secure justice, which is in return to 
secure power, that exists for its own end in the mind 
of rulers. These laws, some of which are reflections, 
or moral maxims, or references to the great man’s ex- 
perience, made out a sort of criminal code, — the rela- 


tions of the classes. — matters of rank and etiquette, | 


They | 





| ment when they surprised, on a winter night, in his 


palace, among his guards, the object of their ven- 
geance, whose suspicions had been allayed by long 
delay. And how his decapitated head was placed by 
them upon his victim’s tomb, before the forty-seven 
surrendered themselves to justice, and were allowed 
to commit suicide by hara-kiri, and how they have 


since lived forever in the memory of Japan.” 


Tue Court of Appeals of Kentucky recently de- 
cided a novel suit in regard to the enforcement of 
a promise for the cessation of the tobacco habit. 
April, 1880, Mrs. Sallie D. Stemmons, of Bourbon 
County, Ky., made an agreement in writing with 
her step-grandson, Albert R. Talbott, that she 
would give him five hundred dollars if he would 
never. take another chew of tobacco or smoke an- 
other cigar from that time until her death. At the 
same time the grandson stipulated to refund double 
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that amount to his mother if he at any time within 
the prescribed period violated the agreement. The 
grandmother died in 1887; and as he fulfilled the 
conditions of his agreement and was never paid a 
cent, Talbott instituted suit for the recovery of the 
money from the executor of the estate. It was 
claimed that the condition was not sufficient in 
law to make the contract valid, and the lower 
court gave judgment against Talbott. On appeal 
the case was decided in the Superior Court and 
reversed, and again appealed to the Court of Ap- 
peals, which decided that Talbott fulfilled a plain 
contract, and is entitled to the money. 


Lorp COKE was quoted, — Calvin’s Case, 7 
Rep. 17, — that “ All infidels are in law Jerpetui 
inimici; for between them, as with the devils, 
whose subjects they be, and the Christians there 
is perpetual hostility.” But Willes, L. C.:J., p. 44, 
said: “ Lord Coke is a very great lawyer, but our 
Saviour and Saint Peter (Acts x. 34) are in this 
respect very much better authorities.” 





Fiecent Deaths. 


Jupce Austin Apams of Dubuque, ex-Chief-Jus- 
tice of the Iowa Supreme Court, who died the 17th 
of October, was born in 1826 in Andover, Windsor 
County, Vt. He was the son of representatives of 
two famous families. His mother, Phebe Hoar, 
was of the well-known Hoar family of this State ; 
while through his father, Austin Adams, he was of 
the same stock with Samuel Adams, the Revolu- 
tionary patriot. He was educated at the Black 
River Academy in Ludlow and at Dartmouth Col- 
lege, which afterward conferred upon the Iowa 
jurist the degree of Doctor of Laws. He was 
principal of the West Randolph Academy for a 
term or two, and spent some time at the Harvard 
Law School. Admitted to the Windsor County 
Bar in 1854, he was connected for a brief period 
in legal business with ex-Governor Coolidge, and 
went West shortly after. He taught the Dubuque 
Academy for several months with Mary Mann, sis- 
ter of the famous educator, as an assistant. He 
was president of the Iowa State Board of Educa- 
tion in 1868, and for twenty years was regent of 
the State University. He was elected a justice 








Editorial Department. 561 





of the Supreme Court in 1875, and before re- 
tiring from the bench, after service of twelve 
years, he had been twice honored by the chief- 
justiceship. 


REVIEWS. 


THe AMERICAN Law Review, September—Octo- 
ber, contains two articles which every lawyer should 
read ; namely, “ Bentham and his School of Juris- 
prudence,” by John F. Dillon; and “The Ideal 
and the Actual in the Law,” by James C. Carter. 
These addresses delivered before the State Bar As- 
sociation of Ohio and the American Bar Associa- 
tion, respectively, are most finished and scholarly 
productions. The other contents of this number 
are “Legal Responsibility of Trustees under ~ 
Corporate Bonds and Mortgages, or Deeds of 
Trust,” by Robert Ludlow Fowler; “ Privileged 
Communications in Suits between Husband and 
Wife,” by Mary A. Greene ; “ Stranger Indorsing 
Note in Blank,” by Webster Street. 





THe Harvarp Law Review for October con- 
tains the sixth instalment of Professor Langdell’s 
“A Brief Survey of Equity Jurisdiction.” A 
paper on “Contracts in Restraint of Trade” is 
contributed by Amasa M. Eaton. A list showing 
the number of students in the Harvard Law 
School, Oct. 10, 1890, makes the number 273. 





THe Nesraska Law JourNAL, a weekly Law 
Magazine, is the latest aspirant for professional 
favor. It is edited and published by W. Henry 
Smith, at Lincoln, Neb., and is devoted to report- 
ing the decisions of the Supreme Court of that 
State, and those of the United States courts. The 
journal is attractive in make-up, and we wish the 
new venture every success. 


THERE is a profusion and variety in the illustra- 
tion of the November number which is remarkable 
even for the Century, — varying from the actinic 
reproduction of rapid pen-work to the exquisite 
engraving of Cole in the “ Old Master” series (a 
full-page after Signorelli). The great feature of the 
CENTuRY’s new year, the series on the Gold-Hunt- 
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ers, is begun with John Bidwell’s paper, fully and 
curiously illustrated, on “ The First Emigrant Train 
to California.” Another important series of papers 
herein begun is Mr. Rockhill’s illustrated account of 
his journey through an unknown part of Tibet, — 
the strange land of the Lamas. A notable and 
timely contribution to Dr. Shaw’s series on muni- 
cipal government is his interesting and thorough 
account of the government of London, with its 
warning for American municipalities. A_picto- 
rial series begins in this number, — “ Pictures by 
American Artists,” — the example given being 
Will H. Low’s “ The Portrait.” ‘The first of two 
articles on the naval fights of the War of 1812 ap- 
pears in this number. ‘The fiction of the number 
has as its most striking contribution the beginning 
of the first long story written by the artist-author, 
F. Hopkinson Smith ; it is entitled “Colonel Car- 
ter of Cartersville,” and is accompanied by a num- 
ber of pictures by Kemble. Mrs. Anna Ejichberg 
King has a story of old New York, with a dozen 
designs by George Wharton Edwards ; and Frank 
Pope Humphrey has a ghost-story entitled “ The 
Courageous Action of Lucia Richmond.” The 
frontispiece is an engraving of a photograph of 
Lincoln and his son “Tad,” accompanied by an 
article by Col. John Hay on “ Life in the White 
House in the Time of Lincoln.” In the prison 
series is a paper descriptive of adventures “ On 
the Andersonville Circuit.”” W. C. Brownell makes 
note of the work of two original French sculptors, 
Rodin and Dallou. 


THE complete novel in the November number 
of Lippincori’s MaGaziNe is contributed by Mrs. 
Jeanie Gwynne Bettany, the clever author of “The 
House of Rimmon.” ‘The story is entitled “A 
Laggard in Love ;” and the scene is laid in Eng- 
land, principally in what is known as the “ Black 
Country.” Junius Henri Browne contributes a 
clever and appreciative article upon Balzac’s wo- 
men, entitled “‘ Heroines of the Human Comedy.” 
A sketch of Balzac, who is altogether too little 
known in this country, and a description of his 
peculiar methods of work, is weaved into this very 
entertaining paper. Ex-Senator B. F. Hughes, in 
‘*Some Experiences of a Stump Speaker,” gives 
some entertaining experiences, and tells a great 
many good stories. In “A Philosopher in Pur- 
ple” Mr. G. Barnett Smith exhibits Lord Chester- 
field in a better light than is usually thrown upon 





him, and gives him credit for some admirable 
qualities. ‘“ Bond’s” is a clever sketch of a 
summer hotel-keeper, signed by M. P.; and fol- 
lowing it is an entertaining article by William 
Shepard, entitled “ Accidents and Trifles.” In 
“ British Side-Glances at America’ Miss Anne 
Wharton points out the many curious mistakes 
and misconceptions regarding us that our cousins 
across the water are continually indulging in. _ Mr. 
William J. Henderson — himself an experienced 
newspaper man — contributes an article, ‘ Jour- 
nalism versus Literature.’ Some excellent poems 
are contributed to this number by Charles Wash- 
ington Coleman, Charles D. Bell, Mrs. E. W. 
Latimer, and Rose Hartwick Thorpe. 


SCRIBNER’s MaGaZINE for November contains 
three remarkable illustrated articles of travel and 
adventure of widely differing characteristics, — “‘ A 
Tale of a Tusk of Ivory,” “Through the Grand 
Cafion of the Colorado ” (the first trip ever made 
from the source to the mouth of that river), and 
“ With Yankee Cruisers in French Harbors.” An- 
other unusual feature is an article (“ A Day with a 
Country Doctor”) written, drawn, and engraved 
by the same man, — Frank French. “ ‘Training 
Schools for Nurses ” are described by Mrs. Fred- 
erick Rhinelander Jones, who has been interested 
in their organization from the very first. ‘There is 
a long instalment of the anonymous serial “ Jerry ;” 
and a short story by F. J. Stimson, the author of 
“Mrs. Knollys.” Two sonnets on Cardinal New- 
man are by the aged Irish poet Aubrey de Vere, 
and by Inigo Deane, a disciple and friend of the 
late Cardinal. A’ strikingly melodious anonymous 
poem “In Broceliande,” and the last of Professor 
Shaler’s papers on “ Nature and Man in America,” 
are among the other features of the issue. Frederic 
Villiers (the English war artist), R. F. Zogbaum, 
and Frank French illustrate single articles. 


THE new serial, by Frank R. Stockton, author 
of “ Rudder Grange,” which opens the ATLANTIC 
Montuiy for November, is entitled “The House 
of Martha.” It abounds in that dry, whimsical 
humor, which is so difficult to analyze, and yet 
so easy to enjoy. The romantic title, “ Along 
the Frontier of Proteus’s Realm,’’ comes rather 


XUM 


ins 
ir. 


ur- 
ns 
h- 


 _  — __ oe ee oe 





Editorial Department. 563 


strangely after Mr. Stockton’s delightfully matter- 
of-fact humor. The paper with this title is by 
Edith Thomas, and is a charming description of 
the sea in its various moods, enlivened by verses 
of which Miss Thomas is apparently the author. 
“The Legend of William Tell” is traced to its 
early beginning by Mr. W. B. McCrackan ; and 
Mr. Frank Gaylord Cook has an instructive paper 
on “Robert Morris.” “ Felicia” has some in- 
teresting descriptions of life on the stage ; and the 
mutual relations of the singer and his wife become 
more complicated. “ A Successful Highwayman 
in the Middle Ages,” the story of a Castilian bandit, 
is told by Francis C. Lowell, and is followed by 
“An American Highwayman,” by Robert H. 
Fuller. “The Fourth Canto of the Inferno,” by 
John J. Chapman, and the “ Relief of Suitors in 
Federal Courts,” by Walter B. Hill, furnish the 
more solid reading of the number ; while Percival 
Lowell contributes a brilliant and interesting paper 
on Mori Arinori, under the title of “ The Fate of 
a Japanese Reformer.” Dr. Holmes bids the 
ATLANTIC readers farewell all too soon in the 
closing paper of “ Over the Teacups,” in which, 
for a few moments, he steps before the curtain, 
and speaks in his own person. Kate Mason 
Rowland contributes a bright paper on “ Mary- 
land Women and French Officers.” 


THE November number of HARPER’S MAGAZINE 
contains the first of a short series of papers on 


Southern California, — ‘‘ Our Italy,” — by Charles 
Illustrations from photographs | 


Dudley Warner. 
and from drawings by distinguished American ar- 





tists give additional value to this interesting paper. | 


E. W. Mealey describes the quaint old town of 
Rothenburg, and gives an account of “ Der Meis- 
tertrunk,” the festival play which occurs there 
annually. His article is accompanied by nine 
illustrations from drawings by Otto Beck. . The 
series of articles on South America by Theodore 
Child is continued in “ Urban and Commercial 
Chili.” The illustrations, which are numerous, 
present views of objects and scenery in and 
around Santiago and Valparaiso. Lafcadio Hearn 





describes “ A Winter Journey to Japan” by way | 


of the Canadian Pacific Railroad and the Pacific 
Ocean. 
‘“‘ Switzerland and the Swiss.” 


S. H. M. Byers contributes an article on | 


| 


“ Princeton Uni- | 


W. M. Sloane. Daudet’s inimitable story of “ Port 
Tarascon ”’ is brought to a conclusion. The other 
fiction includes “ A Halloween Wraith,” by Wil- 
liam Black, with five illustrations; ‘ Madriléne ; 
or, The Festival of the Dead,” by Grace King ; 
and “ Portraits,” by Ruth Dana Draper. 


BOOK NOTICES. 


THE Laws OF COLLATERAL INHERITANCE, LEGACY, 
AND SucCESSION TAxEs, embracing the Ameri- 
can and many English Decisions, with Forms 
for New York State, and an Appendix giving 
the Statutes of New York, Pennsylvania, Mary- 
land, and Connecticut. By Benj. F. Dos 
Passos. L. K. Strouse & Co.: New York, 
1890. $3.00. 


No other work has, we believe, been published 
upon this important subject, and in those States in 
which the collateral inheritance tax exists this book 
will be of great value. In the performance of his 
official duties in the District Attorney’s office of the 
county of New York, Mr. Dos Passos has had com- 
plete charge of the enforcement of the laws relating 


! to collateral inheritance, succession, and legacy taxes, 
' and is therefore eminently fitted for the preparation 


of a treatise upon the subject. That he has done his 
work carefully and conscientiously is evident, and 
the profession in the States to which the law applies 
will heartily welcome this book. 


THE RULES OF PLEADING UNDER THE CODE, 
AND THE PRACTICE RELATING TO PLEADING, 
WITH AN APPENDIX OF Forms. By EDWIN 
Bay.iEs. Williamson Law Book Co.: Roches- 
ter, N. Y., 1890. Law sheep. $6.00. 


While made to conform particularly to the rules of 
pleading established by the New York Code of Civil 
Procedure, this work will be found to be useful to 
the practitioner in other code States. The authori- 
ties cited have been taken from the decisions of the 
courts of every State in which a code has been 
adopted, and in some instances from the decisions 
of courts of other States holding the same rule of 
pleading. In addition to the statement of the rules 
of pleading, a few chapters are devoted to the prac- 
tice relating to pleading, and an appendix of forms is 


versity " is the subject of a timely paper by Prof. | given. 
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RiGHTS, REMEDIES, AND PRACTICE aT LAw, IN 
Equity, AND UNDER THE Copes. By Joun D. 
Lawson. Vol. VII. Bancroft-Whitney Co. : 
San Francisco, 1890. $6.00 net. 


This volume completes Mr. Lawson’s exhaustive 
work; and not only the congratulations, but the 
thanks of the profession are due him for the admir- 
able manner in which his task has been performed. 
He has added a really valuable work to the list of 
legal text-books, one which will be the more appre- 
ciated the more that it is used. We are glad to 
see that a comprehensive digest to every point of 
law contained in the seven volumes is already in 
preparation. 


| 
| 


| 





A TREATISE ON THE RIGHTS OF PERSONS AND THE | 
| work attractive both as to paper and type. 


RIGHTS OF PROPERTY, WITH THE REMEDIES FOR 





THE PROTECTION AND ENFORCEMENT OF THOSE 
RIGHTS. 3y OttverR L. Barsour, LL.D. 
Williamson Law Book Co.: Rochester, N. Y., 


1890. ‘Two volumes, law sheep. $12.00. 


Mr. Barbour is so well known to the profession 
through his works on “Criminal Law” and “ Chan- 
cery Practice,” that anything from his pen is sure to 
attract the attention of the profession. In the pres- 
ent treatise the author has condensed within the 
limits of two volumes the law bearing upon the 
rights of persons and property; and considering 
the vast extent of the field covered, the result is 
eminently satisfactory. As a book of ready refer- 
ence the practising lawyer will find it of much value, 
and no working library will be complete without it. 
The index seems to be very full and complete, and 
the publishers have spared no pains to make the 








